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It appeared from the evidence that a foreigner substantially unacquainted 
with the English language, signed an application written in that lan- 
guage by the company’s agent, and containing among other things a 
statement of his age, claimed by the agent to have been computed by 
himself from statements made by the applicant whose character he had 
forgotten, and after the applicant had expressly declared that he did not 
know his age. 

Held, That the company was estopped by the act of the agent from setting up 
a breach of covenant as to age in order to avoid the contract, where it 
appeared that the company was a foreign corporation, and the agent was 
the general agent at the place of contracting, and it appeared that there 
was no attempt at fraud on the part of the insured. 


Ruaer, C, J. 
The application for the policy in suit was signed by one Michael 
Dreher, was dated April 17, 1871, and contained questions to be 
answered by the applicant for insurance, which were therein de- 
clared to form the basis of the contract. Among others was the 
following :— 
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“When and where was the party whose life is to be insured 
born ?” and it purported to be answered as follows: “At Rutt- 
lingen, Germany; year, 1807; month, October; day, 31; age at near- 
est birthday, 64.” 

The application further stated, “ It is hereby declared that the 
above are full and true answers to the foregoing questions, and it is 
acknowledged and agreed by the undersigned that this application 
shall form the basis of the contract of insurance, * * * and that 
any untrue or fraudulent answers, any suppression of facts * * * 
shall and will render the policy null and void, and forfeit all pay- 
ments made thereon.” A life-policy for $10,000 payable to the 
plaintiff, was issued by the defendant upon this application and con- 
tained, among other provisions, the following: “This policy is is- 
sued and accepted by the assured upon the following express 
conditions and agreements, * * * if any of the declarations or 
statements made in the application for this policy, upon the faith 
of which this policy is issued, shall be found in any respect untrue, 
* %* * then, and in every such case, this policy shall be null and 
void. * * * This policy to take effect when countersigned by 
Johnson Miller, agent at Syracuse, N. Y.” It was countersigned by 
Miller and delivered to the plaintiff. 

The policy acknowledged the receipt of the first premium of nine 
hundred and thirty-eight dollars and fifty cents, and provided for 
the payment of similar premiums in every year thereafter during the 
life of Dreher. It was proved that the plaintiff paid the premiums 
for six or seven years, when he was notified by the defendant 
that it would not receive any further premiums, and that it repu- 
diated the contract upon the ground that the insured had made false 
representations in regard to his age in the application for insurance. 
The plaintiff duly tendered the annual premiums for a year or two 
after this time, but the defendant refused to accept them, asserting 
that the contract was void. Whereupon the plaintiff commenced 
this action to obtain an adjudication as to whether the policy was a 
valid and existing contract enforceable against the defendant, or 
void by reason of the alleged misrepresentation as to age. 

Aside from the claim that the plaintiff had an adequate remedy at 
law and could not therefor maintain an equitable action, the sole 
defense set up in the answer was the allegation that Dreher’s repre. 
sentation as to his age was false and untrue and constituted both 
breach of warranty and a false representation. 
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The referee found upon evidence, sufficient as we think to support 
his finding, that Dreher was, at the time of making the application, 
about seventy-three years old, being born in the year 1798; but he 
did not find that he in fact knew his age or that the misrepresenta- 
tions were fraudulently or intentionally made. He also found as a 
conclusion of law, “ That by reason of the untrue answers made by 
Michael Dreher to the questions in the application to the defendant 
for insurance, as to where be was born, and whether any applica- 
tion had been made to this or any other company for assurance on 
his life, the policy was void and inoperative, and the defendant was 
authorized so to regard it.” 

The evidence did not show that Dreher in fact knew his age, or 
that any representations in regard thereto were fraudulently or in- 
tentionally made. 

The fact that Dreher made untrue representations in regard to 
previous insurance in another company was not set up in the an- 
swer, and was not therefore available to the defendant as a defense 
to this action. The evidence in support thereof was duly objected 
to by the defendant, and was not only of doubtful competency to 
- prove the fact, but was inadmissible under the pleadings. So far, 
therefore, as the finding of law is based upon this fact it must fall, 
since it was unwarranted by the circumstances of the case, and 
therefore the defendant must rest wholly upon the alleged mis- 
statement of Dreher’s age. 

The referee seems to have assumed that the written instrument 
was conclusive evidence of the agreement of the parties and could 
not be subverted by parol evidence showing the method by which 
Dreher’s signature to the application was obtained, and the circum- 
stances attending its execution. It is undoubtedly the general rule 
that a written contract signed by a party thereto and containing the 
terms and conditions of an agreement, is conclusive upon him, and 
that he will not be permitted to show, in avoidance thereof, that 
other stipulations were made at the time of, or before its execution, 
which would vary, alter, or contradict the provisions of the written 
instrument. Neither is it generally a defense to an action founded 
upon such agreement that the party did not read the contract, or 
was ignorant of its contents, or that it was prepared by the party 
claiming the benefit of it, unless he also shows that his signature 
thereto was obtained by misrepresentation or fraud. 

In the case, however, of life-insurance policies it is the settled 
doctrine of the modern cases, that where the application for insur- 
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ance is drawn up by the agent of the insurer, and the answers to the 
interrogations contained therein are inserted by him at his own sug- 
gestion without fraud or collusion on the part of the assured, the 
insurer is estopped from controverting the truth of such statements, 
or the interpretation which it has given to the answers actuaily made 
by the ajplicant in an action upon the instrument. between the par- 
ties thereto: Plumb vs. Cattaraugus Ins. Co., 18 N. Y., 392; Rowley 
vs. Empire Ins. Co., 36 N. Y., 550; Baker vs. Home Life Ins. Co., 64 
N. Y., 648. It is claimed by the plaintiff that this case comes 
within the rule above stated; and that the question in the case is, 
whether the undisputed evidence shows that Dreher did not in fact 
make any representations as to his age, but that the insertion of 
such statements ‘n the application was the sole act of the defendant’s 
agent, he knowing that Dreher refused to make any statement in 
reference thereto. 

With respect to the manner in which Dreher’s signature to the 
application was obtained, the referee has made a peculiar but some- 
what restricted finding which, although omitting many facts estab- 
lished by the evidence, goes far to sustain the claim made by the 
plaintiff that the method adopted by the agent in procuring the ap- 
plication estops the defendant from setting up the falsity of such 
answers as a breach of the contract. That finding is as follows: 
“ At the time when said application was made on the 17th day of 
April, 1871, Michael Dreher understood the English language when 
spoken, and spoke it himself to a very limited extent, and quite im- 
perfectly. There were present on that occasion Johnson Miller, the 
agent of the defendant; the plaintiff, who understood and spoke 
both the German and English languages, and Michael Dreher. The 
questions contained in the application were propounded to Dreher 
by Johnson Miller, and the answers were written by him. Ques- 
tions which were not understood by Dreher were explained to him 
by the plaintiff in the German language. In answer to the ques- 
tion, “ Where and when was the party whose life is tu be insured 
born?” Dreher stated the place of his birth as written in the ap- 
plication. The agent then said, “ Mr. Dreher, how old are you?” 
Dreher replied that he did not know his age. The agent then said, 
“Mr. Dreher, we must know your age. I cannot insure you without 
knowing your age. It is very important to know your age.” 
Dreher then gave data from which, if true, his age could be arith- 
netically computed. The agent Miller carefully and honestly, and, 
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as he believed, correctly, made such computation, announced the 
result and entered it as it appears written in the application. 

This finding was duly excepted to by the plaintiff, and, in some 
material respects, does not appear to be supported by the evidence, 
and in others, falls short of exhibiting the plain meaning and effect 
of the evidence produced by the plaintiff. No proof whatever is 
found in the case showing that Dreher gave any data from which, if 
true, his age could be arithmetically computed; neither did he in 
any way assent to any conclusion reached by the agent; nor is there 
any evidence from which the referee was authorized to find that 
Dreher understood the statements made to him by the agent; or 
that such questions as were not understood by Dreher, were ex- 
plained to him by the plaintiff in the German language. 

The findings, when carefully analyzed, amount only to a state- 
ment that Dreher, a foreigner substantially unacquainted with the 
English language, signed an application written in that language by 
the defendant’s agent and compiled by him from information 
claimed to have been acquired from Dreher by means of communica- 
tions in English, in which, after Dreher had failed to give-the date of 
his birth, and had expressly stated that he did not know his age, the 
agent inserted the statement that he was born in the year 1807. It 
seems, therefore, that the referee has held Dreher accountable for 
the answer inserted by the agent in the application, upon the theory 
that because he gave some data from which the agent inferred his 
ability to compute the age correctly, supplementing this inference 
with the opinion that he computed it correctly and entered the re- 
sult, as he found it, in the application; that.he was therefore author- 
ized by Dreher to enter the year 1807, as the date of Dreher’s birth, 
in the application. 

This conclusion seems to be based wholly upon the opinion of the 
witness and cannot be supported. An examination of the evidence 
given on the trial, however, removes all doubt as to who was respon- 
sible for the answer in question. ‘That evidence, so far as our con- 
clusions are based upon it, was given mainly by the agent of the 
defendant, and was wholly undisputed. He testifies that he solicited 
the plaintiff for insurance on the life of Dreher, his debtor, and per- 
suaded him to go with him to Dreher’s residence, a distance of 
twelve miles from Syracuse, to obtain the application for such insur- 
ance; that he. took blank forms for the application with him and 
filled them up according to the best information he could get from 
Dreher; that Dreher was a German and understood the English 
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language very imperfectly, and that he had to put most of the ques- 
tions to him, not in the way they were written but in a manner that 
he thought he could understand.. He further testified that Dreher 
did not state to him his age. but replied to all questions relating 
thereto, that he did not know it. The agent expostulated with him 
and told him that they must know his age, but this produced no ef- 
fect upon Dreher except a repetition of the statement that he did 
not know his age. The witness then said that he obtained some 
data from Dreher, but what they were he did not recollect, and 
from them he computed his age and put it down. He said further, 
“T was in the habit in my business of estimating the ages of people 
by their appearance; I could guess very correctly, * * * he 
made no statement as to what his age was than as I have related. I 
did not read the application over to him after I had wnitten it; 
* * * of course there was an estimate about his age, but how it 
was got at I could not tell; it was computed and figured from what 
he gave.” 

This witness was apparently frank and impartial in his statements, 
and no reason exists for claiming that he had any bias or prejudice, 
or for doubting the truth of his testimony. Even assuming that 
Dreher understood all that was said to him by the agent, and this 
would be a very violent assumption under the circumstances, there 
is not only no evidence that he gave his age, or the date of his birth 
to the agent, but the evidence is positive that he uniformly refused 
to give it. To hold under such circumstances that he covenanted 
that he was born in the year 1807, and was then sixty-four years of 
age, would be to reverse the meaning and effect of his actual repre- 
sentation, and to hold that a statement for which the agent alone 
was responsible, was made by a party who refused to make any 
whatever. 

The most favorable construction for the defendant that can be put 
upon the evidence is, that Dreher refused to make any representa- 
tion as to his age, but that the agent, upon what he conceived to be 
sufficient grounds therefor, estimated his age and inserted it in the 
application. There does not seem to be a single fact testified to by 
the witness or appearing in the case which authorized him to fix 
upon the year 1807 as the date of Dreher’s birth, or from which the 
referee could legally find that Dreher suggested any fact which war- 
ranted the conclusion inserted by the agent in the application. The 
only material representation in regard to age made on that occasion, 
was that clearly inferrible from the acts and conduct of the agent 
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that he had truly inserted in the application the information com- 
municated to him by Dreher, and that such information would en- 
able the plaintiff to obtain a valid policy of insurance from the 
defendant. 

It was also in proof by uncontradicted evidence, that the defend- 
ant’s agent in fact stated to the plaintiff after the application was 
made and before the payment of any premium on the policy that “ it 
was all right as the old man had made no positive statement as to 
his age.” 

We think under the circumstances that an estoppel in pais was 
fairly established, and that the defendant is precluded from setting 
up the falsity of the statement with reference to age in avoidance of 
the policy. 

The defendant was a foreign corporation and Miller was its gen- 
eral agent at Syracuse, authorized to take applications and counter- 
sign and deliver policies and collect premiums from persons insuring 
their lives in such company. The knowledge of the agent was im- 
putable to the company, and he was held cut to the public by it as 
authorized to determine what constituted a compliance with the 
conditions of the application, the sufficiency of the answers, and the 
validity of the policies issued thereon, and as fully representing 
the company as to all matters within the apparent scope of the 
authority confided to him. 

In this case, after having obtained from Dreher all the informa- 
tion that he could give, and without any supportable claim that he 
gave such information fraudulently or falsely, the defendant has ob- 
tuined a decree that the contract of insurance was void upon the 
ground that Dreher’s statements were untrue, when in fact to the 
knowledge of the defendant he made no material statements what- 
soever on the subject of his age, either true or untrue. We do not 
think such a judgment can be sustained. 

It was said in Dillaber vs. Home Life Ins. Co. (69 N. Y., 260) that 
“Tf a question is not answered there is no warranty that there is 
nothing to answer, and so in the case of a partial answer, the war- 
ranty cannot be extended beyond the answer. Fraud may be pred- 
icated upon the suppression of the truth, but breach of warranty 
must be based upon the affirmation of something not true.” 

As we have before seen no fraud was proved or found, and the 
defense must rest upon the alleged breach of warranty alone. The 
rule applicable to such a case as the present is well settled in this 
State, and was succinctly stated in Mowry vs. Rosendale (74 N. Y., 
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363) as follows: ‘‘The principle that if the statements in the appli- 
cation relied upon as breaches of warranty are inserted by the 
agent of the insurers without any collusion or fraud upon the part 
of the insured, the insurer is estopped from setting up their error or 
falsity as breach of warranty, seems now well settled:” Baker vs. 
Home Life Ins. Co., 64 N. Y., 648; Maher vs. Hibernia Ins. Co., 67 
N. Y., 283; Rowley vs. Empire Ins. Co., 36 N. Y., 550; Ins. Co. vs. 
Wilkinson, 13 Wall., 222; Ins. Co. vs. Mahone, 21 Wall., 152. To 
these might be added Grattan vs. Metropolitan Ins. Co. (80 N. Y., 
295) and Plumb vs. Cattaragus Ins. Co. (18 N. Y., 392). 

The remarks of Miller, J., of the Supreme Court of the United 
States, in the case of Ins. Co. vs. Wilkinson (supra), are so pertinent 
to the question involved here that a quotation at length is deemed 
appropriate. “In the case before us a paper is offered in evidence 
against the plaintiff containing a representation concerning a matter 
material to the contract on which the suit is brought, and it is not de- 
nied that he signed the instrument and that the representation is un- 
true. But the parol testimony makes it clear beyond a question, that 
this party did not intend to make that representation when he signed 
the paper, and did not know he was doing so, and in fact had re- 
fused to make any statement on the subject.” After stating that 
when an application is prepared by the party signing it and the in- 
surance company has acted in reliance upon its truth and issued a 
policy, the applicant will not be allowed to question the truth of 
such statement, he proceeds: “If, however, we suppose the party 
making the insurance to have been an individual and to have been 
present when the application was signed, and soliciting the assured 
to make the contract of insurance, and that the insurer himself wrote 
out all these representations and was told by the plaintiff and his 
wife that they knew nothing at all of this particular subject of 
inquiry, and that they refused to make any statement about it, and 
yet knowing all this wrote the representation to suit himself, it is 
equally clear that for the insurer to insist that the policy is void 
because it contains this statement, would be an act of bad faith and 
of the grossest injustice and dishonesty. And the reason for this is 
that the representation was not the statement of the plaintiff, and 
that the defendant knew it was not when he made the contract, and 
that it was made by the defendant who procured the plaintiff's sig- 
nature thereto. It is in precisely such cases as this that courts of 
law in modern times have introduced the doctrine of equitable es- 
toppels, or, as it is sometimes called, estoppel in pais.” 
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This case was followed by the same court in Insurance Co. vs. 
Mahone (supra), where testimony was admitted, under objection, to 
prove that the answers in an application, which it was admitted was 
signed by the assured, were not correctly entered by the agent. 
The court held it competent, saying, “ The testimony was admitted 
not to contradict the written warranty but to show that it was not 
the warranty of Dilland, though signed by him. Prepared as it 
was by the company’s agent, and the answers having been made by 
the agent, the proposals, both questions and answers, must be re- 
garded as the act of the company which they cannot be permitted 
to set up as a warranty by the assured.” This was held to be so, 
although the application and answers were subsequently read over 
to the assured, and he then signed it. 

We think the evidence in this case brings it clearly within the 
principle laid down in the cases cited, and that there should be a 
new trial of the same. 

The judgments of the courts below should be reversed and a new 
trial ordered, with costs to abide the event. 

All concur, except Rapallo, J., ubsent. 


UNITED STATES SUPREME COURT. 
OctoserR Term, 1887. 


In Error to the Circuit Court of the United States for the Wes‘ern 
District of Pennsylvania. 


ORIENT MUTUAL INS. CO. 
vs, 


JOHN S. ADAMS, Suina unDER THE NAMF OF 
J.S. Apams, anp CHartes F. Apams, Su- 
ING UNDER THE NAME oF C. F. Apams.* 


Steam had been blown off to make repairs. The captain started the vessel 
again before ascertaining the condition of the steam, which proved insuf- 
ficient to control it, and the vessel was carried down the river and over 
the falls. The policy insured against perils of rivers, but provided that 


* Decision rendered, October 24, 1887. 
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it should be exempt from damage arising through breakage or derange- 
ment of the machinery, or any consequence therefrom unless caused by 
unavoidable external violence, or from barratry; also that the insured 
should not have the right to abandon until it is ascertained that recovery 
and repairs are impracticable. 

Held, That a misconduct of the master in not ascertaining the condition of 
the steam, unless intentional or fraudulent, would not defeat a recovery 
if the immediate cause of loss was a peril insured against. 

Held, That the right of abandonment did not depend on the certainty, but on 
the high probability of a total loss, 


Where the policy provided that such a right should not exist unless the injury 
amounted to at least 50 per cent of the value, if the circumstances seemed 
to justify it, the insured might abandon through the actual cost of repairs 
proved to be less. 


Hartan, J. 

This writ of error brings up for review a judgment against the 
Orient Insurance Company of New York, upon a policy whereby 
that company insured the defendants in error in the sum of five 
thousand dollars on the steamer Alice, of the agreed valuation of 
$27,000, against perils “of the seas, lakes, rivers, canals, fires, and 
jettisons that should come to the damage of said vessel or any part 
thereof.” 

The policy provided, among other things, that the company 
should be free from all claim for loss or damage “ arising from or 
‘caused by * * barratry * * * or occasioned by the bursting 
of boilers, the collapsing of flues, explosion of gunpowder, the de- 
rangement or breaking of the engine or machinery, or any consequence 
resulting therefrom, unless the same be caused by unavoidable ex- 
ternal violence;” that there should be ‘‘ no abandonment as for a to- 
tal loss on account of said vessel grounding or being otherwise de- 
tained, or in consequence of any loss or damage, unless the injury 
sustained be equivalent to fifty per centum of the agreed value in 
this policy; that the aforesaid vessel is, and shall be at all times 
during the continuance of this policy, tight and sound, sufficiently 
found in tackle and appurtenance thereto, competently. provided 
with masters, officers, and crew, and in all things and means for the 
safe employment thereof,” and that “in no case whatever shall the 
assured have the right to abandon until it shall be ascertained that 
the recovery and repairs of said vessel are impracticable, nor sell 
the wreck or any portion thereof, without the consent of the com- 
pany.” 


The insured sued as for a total loss arising from one of the perils 
specified in the policy. 

The company pleaded non-assumpsit and payment, with leave to 
give in evidence the matters set forth in its affidavit of defense, 
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which was adopted as a special plea. Those matters will sufficiently 
appear from the facts which will now be stated. 

According to the bill of exceptions, there was evidence in behalf of 
the plaintiffs tending to show that, without willfulness or design on 
the part of her captain, the vessel was carried, April 28, 1880, before 
the expiration of the policy, over the falls of the Ohio River, at 
Louisville, Kentucky, and sunk, receiving damage in a sum equal to 
fifty per centum of her agreed value; and that on the 18th of May, 
1880, it being apparently impracticable to float her off and repair 
her, the vessel was abandoned to the insurers as a total loss, and 
the sum due under the policy demanded. 

The evidence introduced by the company tended to establish these 
facts: The master of the Alice was C. F. Adams, one of the assured, 
and a son of the other plaintiff. Before the sailing of the vessel he 
had the reputation of being a “ drinking” man, and of that fact his 
father was informed. On her arrival at Louisville on the morning 
of April 28, 1880, the master gave the usual signal (which was trans- 
mitted to the engineer) that he had no present need of the engines. 
The joint of the mud-valve was out of order, threatening damage to 
the freight, and making repairs necessary. The steam was there- 
upon blown off in order to make repairs. The captain, coming on 
board, saw that repairs were going on, and knew that the mud-valve 
connected with the boiler needed repairs. The work of repairing 
made it necessary to blow off steam. The captain subsequently 
went on deck, and, without making inquiry of the engineer as to 
the condition of the steam or receiving any notice from him that 
steam was ready, tapped his bell at about 8:30 a. mM. asa signal to 
let go the boat. At that time there was not sufficient steam to pro- 
pel the vessel. It is the custom of the river for the master, before 
giving the order to let go, to inquire of the engineer as to the con- 
dition of the steam, and await his reply that the steam is ready be- 
fore giving the order to let go. At the time of the accident the 
vessel was in a position to be carried over the falls, if she was let go 
without steam on. Upon being let go she was carried by the current 
down the river and over the falls, and, striking a pier, was badly 
damaged; in consequence of which she sunk soon thereafter below 
the bridge in about eighteen feet of water. 

There was also evidence in behalf of the company, tending to show 
that the vessel was but slightly injured, and, in the spring of 1881, 
was floated and removed from the place at which she sunk, and put 
in the condition in which she was before sinking, for a sum little less 
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than $6,000; that when she was raised the plaintiffs refused to pay 
the expense thereof; that after May 18, 1880, the plaintiffs sold her 
furniture and apparel without the company’s consent, and that on or 
about the 28th of April, 1880, they put her into the possession of the 
Cincinnati Underwriters’ Wrecking Company, which thereafter had 
the right of possession until the vessel was seized by the United 
States marshal under process, in December, 1880, upon maritime 
liens. 

To further maintain the issues on its behalf, the defendant, the 
bill of exceptions states, produced in evidence an exemplification of 
the record of a certain cause, entitled, “Cimcinnati Underwriters’ 
Company against.the steamer Alice,” etc., in the United States Dis- 
trict Court for the district of Kentucky, as tending to show that af- 
ter the 18th May, 1880, the claimants by the answers and petitions 
in that suit, claimed to be the owners of the vessel, her furniture, 
and apparel; that the Alice was subject to maritime liens, in a con- 
siderable sum, existing on the 18th of May, 1880; that she was sold 
under a decree to satisfy the same, the plaintiffs receiving a part of 
the proceeds of sale; that the plaintiffs admitted that she was 
slightly damaged, and they had refused, after she was raised, to pay 
the expense of raising her. 

Thereupon the plaintitis offered evidence tending to show that “ it 
was the custom of the river that the engineer should give notice to 
the captain before exhausting steam, and that it was not the custom 
for the captain to have notice from the engineer that steam was 
ready before giving the order to let go.” 

The plaintiffs, in further reply, offered to prove by the plaintiff, 
C. F. Adams, “that the steamer, at the time of the loss, was insured 
in several companies for a total insurance of eighteen thousand 
dollars, and after the notice of abandonment, six of them, repre- 
senting an insurance of $13,000, settled with the insured, and as 
part of the settlement, released to the latter all interest in the 
steamer as she lay; that after the marshal’s sale of the boat; the 
plaintiffs claimed to own the thirteen-eighteenths of the proceeds of 
sale, and that when the claim for the entire proceeds was made it 
was as to form, under the advice of counsel; but the plaintiffs did 
not intend thereby to waive the abandonment theretofore made, 
or to keep, as against the Orient Insurance Company, the five 
eighteenths of the proceeds of sale.” This was offered as bearing 
upon the question of waiver of abandonment of the Alice, to which 
offer the defendant objected; but the objection was overruled and 
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the testimony of the witness admitted. The defendant excepted to 
the overruling of the objection and to the admission of the testi- 
mony. 

The first assignment of error relates to the instructions upon the 
general question whether the insured, by anything done or omitted 
to be done, had defeated their right to recover on the policy. 
The court, at the request of the plaintiffs, and against the objec- 
tions of the company, instructed the jury that “where a loss under 
a policy of insurance, such as the one in suit, happens from the 
perils of the river, it is not a defense to the insurance company that 
the remote cause of loss was the negligence of the insured or his 
agent;” and that “the mere fault or negligence of the captain of the 
vessel by which the Alice was drifted into the current and drawn 
over the falls, will not constitute a defense for the company, unless 
the jury should be satisfied that the captain acted fraudulently or 
willfully, with design in so doing.” The theory of the defense was 
disclosed by the request to instruct the jury that if they “are satis- 
fied from the evidence that the accident and loss was caused by the 
misconduct of Captain Charles F. Adams, that then the plaintiff can- 
not recover.” This request was denied, but the court said to the 
jury: “This is true ifthe jury is satisfied that the conduct of the 
captain 1s properly characterized. If he designedly or recklessly 
exposed the vessel to the dangers of navigation at the falls, know- 
ing that she was not in a condition to encounter them, he was guilty 
of misconduct such as would relieve the defendant from liability; 
but if the proximate cause of the loss was the stranding of the 
vessel, this was covered by the policy, and the defendant is not 
relieved from liability by showing that the loss was remotely ascrib- 
able to the negligence of the captain or the other officers or em- 
ployes.” 

We do not perceive anything in these instructions of which the 
insurance company can rightfully complain. Thé court proceeded 
upon the ground that, if the efficient and, therefore, proximate 
cause of the loss was a peril of the river, the company could not 
escape liability by showing that the loss was remotely caused by 
mere negligence in not ascertaining, before giving the signal to let 
the vessel go, that she had steam enough for her proper manage- 
ment. The court committed no error inso ruling: In Columbian 
Ins. Co. vs. Lawrence (10 Pet., 517), which was a case of insurance 
against fire on land, the court said that “a loss by fire, occasioned 
by the mere fault or negligence of the assured, or his servants or 
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agents, and without fraud or design, is a loss within the policy, 
upon the general ground that the fire is the proximate cause of the 
loss, and also upon the general ground thut the express exceptions 
in policies against fire leave this within the scope of the general 
terms of such policies.” In the subsequent case of Waters vs. 
Merchants’ Louisville Ins. Co. (11 Pet., 224), it was said in reference 
to the case of Columbian Ins. Co. vs. Lawrence, that “the court 
then thought that in marine policies, whether containing the risk of 
barratry or not, a loss whose proximate cause was a peril insured 
against, is within the protection of the policy, notwithstanding it 
might have been occasioned remotely by the negligence of the mas- 
ter and mariners.” To the same effect are Patapsco Ins. Co. vs. 
Coulter, 3 Pet., 237; General Mut. Ins. Co. vs. Sherwood, 14 How., 
3; and Phoenix Ins. Co. vs. Erie Transportation Co., 117 U. S., 325. 

But it is insisted that the court should have granted the request 
of the company to the effect that it was not liable if the accident and 
loss were caused by the “ misconduct” of the master. Had that re- 
quest been granted, in the form asked, the jury might have sup- 
posed that the company was relieved from liability if the master was 
chargeable with what is sometimes described as gross negligence as 
distinguished from simple negligence. Hence the court properly 
said, in effect, that the misconduct of the master, unless effected by 
fraud or design, would not defeat a recovery on the policy. The 
principle upon which the court below acted was that expressed by 
Chief Justice Gibson in American Ins. Co. vs. Insly (7 Pa. St., 229), 
when he said that “public policy requires no more than a man be 
not suffered to insure against his own knavery, which is not to be pro- 
tected or encouraged by any means; for though the maxim respon- 
deat superior is applicable to the responsibility of a master for the 
acts of his servants, yet the insured, so long as he acts with fidelity, 
is answerable neither for his servants nor for himself.” Williams vs. 
Suffolk Ins. Co., 3 Sumner, 276. 

The next assignment of error is that the court erred in ruling that 
the loss was not within the express exceptions of the policy. The 
specification, under this assignment, is that the loss was the conse- 
quence of the derangement of the mud-valve, and, therefore, within 
the exception that the company should be free of all claim for loss or 
damage occasioned by “the derangemént or breaking of the engine 
or machinery, or any consequence resulting therefrom.” The “con- 
sequence ” here referred to is an immediate or proximate, not a re- 
mote consequence. Even if the mud-valve is a part of the machin- 
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ery of the vessel, within the meaning of the policy, its derangement 
cannot be said to have been the proximate cause of the loss. So 
far as the bills of exception show, the repairs of the mud-valve had 

been completed before the order was given to let the vessel go. , 

It is also contended that the court erred in its instructions as to 
the abandonment of the vessel by the plaintiffs. The court told the 
jury, in substance, that the assured were entitled to abandon the 
vessel if, on May 18, 1880, it was impracticable to recover and re- 
pair it, and if the damage from the perils of the river amounted to 
fifty per cent of the agreed value; that the right to abandon was to 
be determined from the facts as they existed on that day; that if the 
right then existed, and the plaintiffs availed themselves of it, the 
subsequent floating off of the vessel in the winter or spring of 1881 
would not change the result; and that in determining whether the 
injuries to the vessel from the perils of the river were to the extent 
of fifty per cent of her agreed value, the jury should take into con- 
sideration the “place where the Alice lay, and the uncertainty as to 
when (if at all) a rise would come to float her off, and all other cir- 
cumstances in the case.” 

The argument in behalf of the company is that these instructions 
disregarded the express terms of the contract between the parties; 
that while the rule laid down. by the court made the probability of 
the stipulated loss, at the time of abandonment, the test of the right 
to abandon, the policy made the actual existence of the stipulated 
proportion of loss the ground of the exercise of that right. We do 
not think the court mistook the meaning of the contract or erro- 
neously instructed the jury. The jury were distinctly told that the 
right to abandon depended upon the fact that it was impracticable 
to recover and repair the vessel. But how were the jury to deter- 
mine the existence of that fact?° The contract provided as a con- 
dition precedent to the right to abandon that it be “ascertained that 
the recovery and repairs of said vessel are impracticable.” But in 
what mode ascertaine1? How was the insured to determine whether 
the recovery and repair of the vessel was impracticable at the time 
of abandonment? Why, manifestly, as the jury were told, by tak- 
ing into consideration where the vessel lay, the uncertainty as to 
when (if at all) a rise would come to float her off, and all the other 
attendant circumstances. While the damage must at the time have 
been equivalent to fifty per cent of the agreed value, and while the 
fact that the repairs subsequently made amounted to only $6,000, 
tended to show that the actual damage was not so great as claimed, 
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that fact is not decisive of the right to abandon. For, as said in 
Braidlee vs. Maryland Ins. Co. (12 Pet., 378, 397), “If the abandon- 
ment when made is good, the rights of the parties are defin- 
itely fixed, and do not become changed by subsequent events; if, on 
the other hand, the abandonment when made is not good, subse- 
quent circumstances will not affect it, so as, retroactively, to impart 
to it a validity which it had not at the origin:’” Rhinelander vs. Ins. 
Co., 4 Cr., 29; Marshall vs. Delaware Ins. Co., id., 202. 

Again: “In many cases of stranding, the state of the vessel at the 
time may be such, from the imminency of the peril and the appar- 
ent extent of expenditures required to deliver her from it, as to 
justify an abandonment; although by some fortunate occurrence she 
may be delivered from her peril without an actual expenditure of 
one-half of her value after she is in safety. Under such circum- 
stances, if, in all human probability, the expenditures which must 
be incurred to deliver her from her peril are, at the time, so far as 
any reasonable calculations can be made, in the highest degree of 
probability, beyond half value, and if her distress and peril be such 
as would induce a considerate owner, uninsured, and upon the 
spot, to withhold any attempt to get the vessel off, because of such 
apparently great expenditures, the abandonment would doubtless be 
good.” 

In the same case the court quote with approval the following 
lancuage of Kent:— 

“The right of abandonment does not depend upon the certainty, 
but on the high probability of a total loss, either of the property or 
of the voyage, or both. The insured is to act, not upon certainties, 
but upon probabilites, and if the facts present a case of extreme 
hazard and of probable expense, exceeding half the value of the ship, 
the insured may abandon; though it should happen that she was 
afterward recovered at a less expense:” 3 Kent, 321. 

In this connection it is assigned for error that the court erred in 
ruling that the fact of the actual repair of the vessel for less than 
fifty per centum of her agreed value, was not evidence relevant to 
the issue as to the amount of damage done to the Alice. This state- 
ment as to the ruling of the court is scarcely accurate. The court 
refused, and properly, to tell the jury that the fact that the vessel 
was recovered and repaired was “the best evidence’’ that it was 
practicable to recover and repair it. That fact, however, went to 
the jury as evidence, and they were at liberty, under the instruc- 
tions, to give it due weight in connection with all the other circum- 
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stances, in determining whether the reeovery and repair of the ves- 
sel were, within the principles announced in other instructions, im- 
practicable at the time of the abandonment. 

Upon the whole case we are of opinion that no error of law was 
committed to the prejudice of the company, and the judgment is 
affirmed. : 


SUPREME COURT OF APPEALS OF VIRGINIA. 


UNITED STATES MUT. ACCIDENT ASS’N 
vs. 


NEWMAN.* 


The policy provided that the benefits should not extend ‘‘to any bodily injury 
happening, directly or indirectly, in consequence of fits, etc., nor to any 
death or disability which may have been caused wholly or in part, or 
jointly, by taking of poison or by the contact with poisonous substances ; 
nor to any case ‘of death or permanent injury, unless the claimant shall 
establish by direct and positive proof that the said death or personal 
injury was caused by external, violent, or accidental means.” Death was 
caused by inhaling coal-gas while in bed in a room at a hotel. Conflict- 
ing evidence was offered as to whether coal-gas was a poison. 

Held, That it was not error to refuse to instruct that inhaling such gas 
was taking poison if the jury believed coal-gas to be a poisonous sub- 
stance which when inhaled destroyed life. 

Held, That it was not error to refuse to instruct that if there were no visible 
and external signs of injury, but froth on the mouth and red spots on the 
body these did not constitute such signs. This was a question of fact for 
the jury whether there were external signs of injury. 


Suerrey & Bumearpner, for}Plaintiff in Error. 
Exper & Netson and G. M. Cocuran, for Defendant in Error. 


Lacy, J. 
This is a writ of error to fa judgment of the circuit court of 
Augusta County, rendered on the third day of December, 1886. 
The case is as follows:— 
On the fourteenth dayjof November, 1884, a certificate of member- 
ship was issued to one James} E. Newman for the benefit of his 
sister, Nora Newman, a childj about five years of age. On the 


* Decision rendered, November 17, 1887. 
VOL. VXII.—7. 
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morning of September 3, 1885, the said James E. Newman was 
found dead in bed, in a room ina public hotel in the city of Rich- 
mond. He had retired to bed about 11 o’clock the night before, 
and had requested the servant to call him about 6 o’clock the next 
morning. The servant, upon entering the room next morning 
about 6 o’clock, found the room full of coal-gas, and James E. New- 
man dead in bed, as stated above. Others were called, among 
them the proprietor of the house, a policeman, and the coroner of 
the city. The evidence shows that the dead man was lying in bed 
in quite a natural position, with a ball of tough froth over his 
mouth slightly tinged with blood, and some red splashes on the 
side of his face and on his breast. All the indications showed that 
he had been killed by the coal-gas. The insurance company, the 
said “The United States Mutual Accident Association,” being noti- 
fied of his death and its character, and payment being demanded 
of the amount of the policy, which was $5,00U, the said company 
refused to pay the same, upon the ground that the deceased came 
to his death by poiscn, and that there were no external and visible 
signs of bodily injuries upon the body of the deceased; the policy 
in question containing a provision “that benefits under this cer- 
tificate shall not extend to any bodily injury of which there shall be 
no external and visible sign upon the body of the insured; nor to 
any bodily injury happening, directly or indirectly, in consequence 
of fits, etc.; nor to any death or disability which may have been 
caused, wholly or in part or jointly, by the taking of poison, or by 
the contact with poisonous substances; nor to any case of death or 
permanent injury,—unless the claimant under this certificate shall 
establish, by direct and positive proof, that the said death or per- 
sonal injury was caused by external, violent, or accidental means.” 

Suit was thereupon instituted in the circuit court of Augusta 
County. Upon the trial much evidence was adduced, both by the 
testimony of witnesses and by depositions; instructions were asked 
on both sides, some of which were given and some refused by the 
trial court, and exceptions taken to the rulings of the court upon the 
trial; and there was verdict and judgment for the plaintiff for 
$3,000, whereupon the defendant company applied for and obtained 
a writ of error to this court. There was no motion in the court 
below to set aside the verdict as contrary to the law and the evi- 
dence, and the questions here are upon the exceptions taken in the 
said court to rulings there given upon the instructions given to the 
jury, and refused by the court. 
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The instructions refused by the court .were the fourth, fifth, and 
eighth instructions asked by the defendant. 

The fourth instruction is as follows: (4) That if the jury shall 
believe from the evidence that the plaintiff has established, by direct 
and positive proof, that James E. Newman died from bodily injuries 
effected through external, violent, and accidental means, and by 
such means alone, and that there were external and visible signs of 
such injuries upon the body of said James E. Newman at the time of 
his death, still if they believe from the evidence that such bodily 
injuries were caused by the taking of poison, or by contact with 
poisonous substances, on the part of said James E. Newman, whether 
intentionally or unintentionally, whether accidentally or otherwise 
howsoever, the plaintiff cannot recover under the contract sued on 
in this case; and the jury are further instructed that the inhalation 
by said Newman of coal-gas will suffice, if they believe from the evi- 
dence that such gas was a poisonous substance, and caused the 
death of said James E. Newman; and, if they so believe from the 
evidence, they must find for the defendant.” 

The fifth instruction was as follows: “(5) That words in written 
contracts, unless they are technical in their character, must be con- 
strued according to their common acceptation and popular meaning. 
If, therefore, the jury shall believe from the evidence that James E, 
Newman’s death was caused by the inhalation of coal-gas; that such 
gas, when so inhaled, destroys life; is considered and classed by 
medical men and writers generally as a poisonous substance; and is 
recognized as,a poison in popular and common acceptation,—then 
they must construe the words ‘ poison’ and ‘ poisonous substances’ 
as including such coal-gas; and, if they believe that said James E. 
Newman’s death was caused by the inhalation of such poisonous 
coal-gas, they must find for the defendant.” 

The eighth instruction was as follows: “(8) If the jury believe 
from the evidence that when first discovered on the morning of the 
third of September, 1885, the body of James E. Newman had been 
‘dead from four to six hours; that there were no visible signs of 
violence upon the body; that there was a ball of froth at the mouth, 
and some blotches resembling the eruption of measles on one side 
of the body; that such froth on the mouth and red splotches are 
not unusual consequences of asphyxia, after death, whatever the 
cause of such asphyxia may have been; and that in other respects 
the body was in a placid and natural state, without signs of distor- 
tion or struggle,—then the jury are instructed that neither the dead 





100 Report of Decisions, — [Feb., 


body itself, nor such froth nor splotches constitute the external and 
visible signs of injury upon the body of James E. Newman effected 
through external, violent, and accidental means, as spoken of, and 
required of and by the policy sued on, and as are referred to in the 
instructions already given to the jury, and without proof of which 
to the satisfaction of the jury they must find for the defendant.” 

The court refused to give the said fourth and fifth instructions, 
because they were misleading, and calculated to exclude from con- 
sideration the theory of suffocation. 

The eighth instruction was rejected by the court, because it in- 
volved the province of the jury, and determined what properly be- 
longed to them, in the opinion of the court. 

The court had already instructed the jury, by the first instruction 
asked by the defendant, that the plaintiff in this action can recover 
only upon the contract, evidenced by the policy of insurance or cer- 
tificate of membership dated fourteenth November, 1884, including 
the application for membership made part thereof, and the condi- 
tions contained therein, and they must give effect to each and every 
provision and stipulation thereof according to the evidence before 
them, and they have no right to disregard any part of the same upon 
any theory or opinion of theirs that it ought to have been different 
from what it is; and, secondly, that, to entitle the plaintiff to recover 
anything in this action, she must establish, by direct and positive 
proof, that James E. Newman died from bodily injuries effected 
through external, violent, and accidental means, and that his death 
was caused alone by such external, violent, and accidental means, 
and the burden of proving this, by direct and positive evidence, 
rests upon the plaintiff; and, by the defendant’s third instruction, 
that, to entitle the plaintiff to recover, she must, by direct and posi- 
tive proof, establish the fact that James E. Newman died from bodily 
injuries effected through external, violent, and accidental means, 
and by such means alone; but she must also satisfy the jury that 
there were external and visible signs upon the body of the said 
James E. Newman of such injuries at the time of his death. The 
jury, upon the motion of the defendant, had also been instructed, in 
the sixth instruction, as to the change of employment on the part of 
the deceased from a clerk to that of bar-tender, which reduced the 
recovery from $5,000 to $3,000, as provided for a change of employ- 
ment to one more hazardous, as a bar-tender was regarded by the 
policy; and, by the seventh instruction, as to the necessity for notice 
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of death, etc., as required by the policy, in order to entitle the bene- 
ficiary to any recovery. 

Having so instructed the jury on the motion of the defendant, the 
court gave one instruction, on the motion of the plaintiff, in lieu of 
the fourth, fifth, and eighth instructions of the defendant, rejected 
by the court. This instruction, given on the motion of the plaintiff, 
was as follows: “'The court instructs the jury that it is for the jury 
to determine, upon all the evidence in this cause, whether the 
monoxide of carbon, sometimes called carbonic oxide, is poisonous 
or not, within the intent and meaning of the words ‘poison’ or 
‘poisonous substances,’ as used by way of exception and proviso in 
the policy in suit; and even if they should believe that it is poison- 
ous within such intent and meaning, yet if they believe that the 
death of James E. Newman was not caused by this carbonic oxide, 
but by the elements of coal-gas with which it was combined, and 
that such other elements were not poisonous, but acted by way of 
asphyxiation or suffocation, then this would be death by external, 
violent, and accidental means, within the intent and meaning of the 
policy. This, of course, is based upon the supposition that James 
E. Newman came to his death by breathing coal-gas, in which car- 


bonic oxide was present,—facts which are for the jury to determine 
on the evidence.” 


The principles upon which contracts of insurance are to be con- 
strued, are well understood in the profession, and have been clearly 
laid down in this and other appellate tribunals, and are to be found 
in all the text-writers. The principles applicable to them are the 
same as those which obtain in the construction of other contracts. 
The same rule of construction which applies to other instruments 
applies to these also. They are to be construed according to the 
sense and meaning of the terms used; their terms are to be under- 
stood in their plain, ordinary, and popular sense, unless they have 
generally, in respect to the subject-matter, as by the known_usage of 
trade, acquired a peculiar sense, distinct from the popular sense, 
rendering it necessary to resort to extrinsic proof in order to deter- 
mine in which sense they are used, and so to explain their am- 
biguity, or unless the context evidently points out that they must in 
tie peculiar instance, and in order to effectuate the immediate inten- 
tion of the parties, be understood in some special and peculiar 
sense: Lord Ellenborough, in Robertson vs. French, 4 East, 135. 
It is a contract, and is to be governed by the same principles as 
govern other contracts. Its language is to receive a reasonable 
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interpretation. Its intent and substance, as derived from the lan- 
guage used, should be regarded. Full legal effect should always be 
given to it, for the purpose of guarding the company against fraud 
and imposture. Beyond this, we would be sacrificing substance for 
form, following words rather than ideas: Cornfoot vs. Fowke, 
6 Mees. & W., 358; Turley vs. Insurance Co., 25 Wend., 374; Insur- 
ance Co. vs. Warehouse Co., 93 U. S., 527; Murray vs. Hatch, 6 Mass., 
465; Insurance Co. vs. Gwathmey (in this court, not yet officially 
reported), 1S. E. Rep., 209. And, in a case where it can be fairly 
claimed that two constructions can be placed upon the language 
used in the policy, it is now well settled that the one is to be 
adopted which is most favorable to the insured, and, in case of 
doubt as to the meaning of terms employed by an insurance com- 
pany, they are to be construed most strongly against the insurer: 
Westfall vs. Insurance Co., 2 Duer, 490; Cropper vs. Insurance Co., 
32 Pa. St., 351; May, Ins. § 172 et seq.; Wood, Ins., §§ 126, 
129, 156, 159. 

Justice Story said, in Palmer vs. Insurance Co. (1 Story, 360): “I 
take the rule to be clearly established, as a general rule, that words of 
exception in any instrument are to be construed most strongly against 
the party for whose benefit they are introduced, and this rule 
has been expressly applied to words of exception in policies of in- 
surance, as well in England as in this court [citing Blackett vs. 
Insurance Co., 2 Cromp. & J., 244, and other cases]. Verba fortius 
accipiuntur contra proferentem. Now, for whose benefit are these 
words introduced? Clearly for the benefit of the underwriters, as 
they are to relieve them from risks for which they would otherwise 
be liable, under the general words of the policy. They are not, in 
form or in substance, the words of the insured, but words of excep- 
tion used by the underwriters to exempt them from the general rule, 
which would otherwise attach upon them during the whole term of 
time for which the policy was to endure;” citing Yeaton vs. Fry, 5 
Cranch, 335. 

And Lord Hale once said: “The judges ought to be curious and 
subtle to invent reasons and means to make acts effectual according 
to the just intent of the parties. They will not, therefore, cavil 
about the propriety of words when the intent of the parties appears, 
but will rather apply the words to fulfill the intent, than to destroy 
the intent by reason of the insufficiency of the words: Crossing vs. 
Scudamore, 2 Lev., 9. 
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The language of a policy is to be construed according to its 
natural meaning, its ordinary and usual signification, except when 
such a construction would render the words used senseless or it is 
evident from the general scope and intent of the instrument that the 
words were used in some other sense. 

As we have seen above, one of the exceptions contained in this 
policy was when death was caused by taking poison, or contact with 
poisonous substances. There was much conflict in the evidence 
given by experts sworn in the case as to the meaning of poison, and 
whether coal-gas was a poison, and whether death by inhaling coal- 
gas was a death caused by the poisonous elements admitted to be 
present therein, or by suffocation or asphyxia caused by inhaling 
this irrespirable substance before the poisonous elements hud time 
to act. 

Professor Mallet, a sworn expert in the case, and a distinguished 
medical chemist, and incumbent of the chair of chemistry and 
toxicology at the University of Virginia, after giving the constituents 
of coal-gas, said: ‘In cases of death by coal-gas thus, there are 
two causes active in producing death,—one, carbonic oxide, acts 
directly; the other gases act simply by excluding the air. Ulti- 
mately, it is asphyxia in both cases. Carbonic acid is a poison, 
using the word ‘poison’ in a loose sense, and in the same loose 
sense you would call water a poison. Carbonic oxide produces 
‘death in the same way as does carbonic acid, but it can be called 
more poisonous than carbonic acid if volume is to be considered; 
it not requiring so much carbonic oxide as carbonic acid to cause 
death. In death by suffocation or asphyxia, the lack of oxygen to 
supply the system stimulates the nerve-center, at the base of the 
brain, to exhaustion. When it reaches the point of exhaustion, it 
fails to control the respiratory muscles, and they cease to act. Death 
is caused in this way, i. e., by suffocation, by carbonic acid, by car- 
bonic oxide, choking, drowning, etc. Death by suffocation or 
asphyxiation results from the cutting off of the supply of oxygen 
for the blood, and the prevention of the discharge of carbonic 
acid in the blood. Coal-gas kills, both by shutting off the supply of 
oxygen, and perventing the discharge of carbonic acid in the blood. 
If there were no carbonic oxide in the coal-gas, it would still cer- 
tainly produce death. Using the word ‘poison’ in a loose and gen- 
eral sense, both carbonic oxide and carbonic acid are poisonous; 
used in a strict sense, neither are poisons. Both cause death by 
suffocation. Using the word ‘poison’ in a loose sense, a great many 
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things are called poisons, in the sense of poisoning,—that is to 
say, they produce death,—while, strictly speaking, they are not 
poisons. Ground glass taken into the stomach will cause death; 
in which case it is said often that a person was poisoned by it, 
when, in fact, death was caused by inflammation or ulceration of 
the bowels, caused by the glass. Did I use the word ‘poison’ in a 
loose sense, I would say a person drowned was poisoned. If you 
say a man was poisoned by coal-gas, you would have to say a man 
drowned was poisoned by water. Poison is a substance which, 
when taken into the body, is capable of destroying some part or 
parts of the body, so as to leave them permanently incapable of 
performing their functions. Carbonic acid is always in the blood, 
and, as such, is not a poison under the above definition. Car- 
bonic oxide is not a poison under my definition, because it is given 
off from the blood in the same way as carbonic acid, only more 
slowly.” And gave it as his opinion, from the evidence of the under- 
taker as to the color of the blood which issued from the body during 
the embalming process, that there was no carbonic oxide present. 
He said: ‘From the evidence in this case, all of which I have 
heard, in my opinion Newman’s death was caused by external, vio- 
lent, and accidental means.” 

Other views were presented by-other chemists, some of them 
differing from and in conflict with the views of Dr. Mallet. But 
under the circumstances detailed, and the state of the evidence, the 
circuit court did not err in refusing to instruct the jury, in effect, 
that inhaling coal-gas was a taking of poison, if they believed coal- 
gas to be a poisonous substance which when inhaled destroys life, 
and the fourth and fifth instructions were properly substituted by 
the instruction given. 

The eighth instruction was properly rejected, because it in terms 
asserted conclusions of fact properly determinable by the jury, as 
to whether there were external signs of injury upon the body, 
whereas the jury might well find that there had been injury to the 
body when death had actually occurred. And we are further of 
opinion that the law of the case was correctly expounded to the jury 
by the instructions given by the court, and that there is no error in 
the action of the court in giving said instructions to the jury. 

We think there is no error in the judgment of the circuit court of 
Augusta County complained of, and the same must be affirmed. 
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SUPREME COURT OF MINNESOTA. 


GANSER 
vs. 
FIREMAN’S FUND INS. CO.* 


M., the agent of an insurance company, resigned his agency, and, seeking the 
appointment of his son in his place, wrote as an inducement that the 
work of the latter would be under his immediate supervision. Another 
agent, through whom this was communicated to the company, added that 
the business would run the same as before, but that he, M., ‘‘ desires his 
son to learn the business, and have some respousibility, and takes this 
method.” The son having been thereupon appointed, Held. that the evi- 
dence justified the finding that M. had still authority to act for the com- 
pany. 

Evidence in the case considered as justifying a finding that a parol contract 
of insurance had been made. 

Any fact necessary to an understanding of other material and relevant facts 
in a case is admissible in evidence, e. g., an expired contract of insurance 
in connection with a subsequent parol agreement for the reinsurance of 
the same property, made with reference to the former contract. 

A transaction being such that the parties may or may not have understood it 
alike as an agreement, the testimony of the parties may be received di- 
rectly as to their understanding. The subsequent acts of a party may 
also be shown by the adverse party as showing his understanding of the 
agreement. 

The former declarations of a witness offered by the adverse party were prop- 
erly excluded, they not being contrary to his testimony. 

There being no averment by the defendant that the contract provided that 
fraud in the proof of loss should avoid the contract, and it not appearing 
that the plaintiff consented to litigate that question, the defendant was 
not in a position to avail itself of that defense. 


A. C. Hickman, for Ganser. 
Berry & Morey, for Fireman’s Fund Ins. Co. 
Dicgryson, J. 

This action is upon a parol contract of insurance alleged to have 
been made July 28, 1884. The principal question is whether the 
case shows the making of any such contract. For several years 
prior to March, 1884, one E. Malony had been conducting insurance 
business for the defendant as its agent at Owatonna, in this State, 


* Decision rendered, December 27, 1887. 
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but at that time he formally resigned his agency, and procured his 
son, A. A. Malony, to be appointed as agent in his stead. There 
were some questions as to the authority of the elder Malony to con- 
tinue to act for the defendant as he did assume to do, to which we 
shall hereafter refer. In 1880 the plaintiff obtained an insurance 
from the defendant through its agent, E. Malony, for one year, for 
the sum of $2,000; $1,000 of this being upon the machinery, horse- 
power, and brewery apparatus of a brewery, and $1,000 upon the 
stock of barley, malt, hops, and beer therein. This policy was to 
run until July 1, 1881, but was renewed from year to year, through 
the same agent, until it finally expired, July 1, 1884. A few months 
before that time the plaintiff put a boiler and engine into the brew- 
ery, consent to do so being indorsed upon the policy at the office of 
the agent. : 

The evidence tended to show that at that time it was understood 
between the plaintiff and E. Malony, who had then resigned his 
agency as above stated, that when that policy should expire (July 1, 
1884) a new policy should be issued instead of a mere renewal, and 
that $500 of the $2,000 insurance should be placed upon the engine 
and boiler, the terms of the insurance remaining in other respects 
the same as before. Nothing further was done until a few days af- 
ter that policy had expired. Then the agent, A. A. Malony, went to 
the plaintiff to learn how he desired the new policy to be made. 
The evidence tends to show that the plaintiff then named the same 
terms as had been before contemplated in the conversation with E. 
Malony, and that the agent assented to this. However, for some 
reason, no policv was then made. We need not particularly con- 
sider whether the parties at that time really understood the matter 
alike, nor the reason why a policy was not then issued, although 
the evidence tends to show that the parties then supposed the 
agreement to be complete, and did not anticipate any delay in the 
making of the policy. The case went to the jury upon the theory 
that the contract, if there was any contract, was perfected a few 
days after this, on the twenty-eighth of July. 

On the day last named, ‘the elder Malony, at the request of his 
son, A. A. Malony, went to the plaintiff to ascertain again how he 
wanted the insurance placed; and the terms were again stated, and 
arranged in accordance with what, according to the plaintiff's evi- 
dence, had been before agreed upon. Malony then returned to the 
office, and a policy was made out in accordance with this agreement, 
by one Crandall, a clerk in the office, who signed the agent’s name 
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to it. It was not, however, delivered unfil the next day. In the 
mean time, in the evening of the 28th, the property was partially 
destroyed by fire. It further appears that it is the custom of this 
defendant, and of insurance companies generally, to make the con- 
tract of insurance to run, under ordinary circumstances, from noon 
of the day when the agreement is made, and, as the evidence went to 
show, to collect premiums at the end of the month. 

It was left to the jury to determine whether a complete agree- 
ment was effected at this last interview between the plaintiff and 
the elder Malony. We are of the opinion that this was right, and 
that the verdict in favor of the plaintiff was justified by the evi- 
dence. It was only necessary that the plaintiff and the defendant, 
through an authorized agent, should agree upon a present insur- 
ance, and upon terms which were certain. The evidence conduces 
to show that, in view of the facts relative to the former insurance, 
and the negotiations which had taken place before this twenty- 
eighth of July, it only remained, in order to complete an agree 
ment, to agree upon the manner in which the $2,000 should be 
apportioned,—even if that had not already been once agreed upon. 
This was agreed upon between the elder Malony and the plaintiff at 
this time. Whether Malony had authority to thus act for the de- 
fendant was left to the jury to determine. The evidence justified a 
conclusion that he had such authority. In his letter of resignation 
to the defendant the elder Malony, requesting’ the appointment of 
his son, writes: “His work will be under my immediate supervision 
and inspection, and I shall at all times render him assistance.” 
Another agent of the defendant, communicating with the company 
upon the subject, adds: ‘“ The business will run same as heretofore, 
but he desires his son to learn the business, and have some respon- 
sibility, and takes this method.” The appointment, under such cir- 
cumstances of a person as agent, who is shown to have been without 
experience, may fairly be deemed to have been made with the ex- 
pectation that the former agent would still act in the business for 
the interest of the company, and that would involve an authority so 
to act. 

The reason just stated sufficiently answers the objections made 
to the evidence of conversations had with the elder Malony. 
Proof of the former insurance was proper, for it formed in part 
the basis upon which the negotiations immediately in question pro- 
ceeded. Such negotiations seem to have included, without specific 
mention, some of the elements of the former insurance, such as the 
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company in which the risk was to be placed, the period of time, 
the property insured, and probably other things. For a similar 
reason there was no error in allowing proof of an indorsement on 
the former policy of a consent to the placing of the engine and 
boiler upon the premises, although that indorsement was not made 
by the agent. 

In the testimony of witnesses as to the “ understanding ” in re- 
spect to certain matters, that word seems to have been used to ex- 
press the idea of an agreement, rather than that of a mere mental 
condition. There is one exception to this, where the plaintiff. was 
allowed to testify that he understood from the negotiations which 
had been detailed that the property was insured. This was proper 
evidence within the rule laid down in Berkey vs. Judd (22 Minn., 
287, 297), especially where the transaction upon which an asserted 
agreement of minds is predicated was of such a nature that it may 
or may not have resulted in such an agreement. 

The testimony which the appellant claims to have involved the 
“ opinions” of the witnesses is not subject to that objection. The 
testimony, as we understand it, was as to the fact of a custom, 
and as to who gave authority to one Crandall to do certain things. 
There was some immaterial evidence received, such as that relating 
to the authority of Crandall to make contracts of insurance; but we 
think that none of this evidence could have affected the result of 
the trial; for the case of the plaintiff as presented to the jury, did 
not im any manner depend upon any such testimony. It was not 
claimed that Crandall made any contract which could affect this 
case. 

The receiving in evidence of the policy, made out and signed by 
Crandall (with the agent’s name), but not delivered until after the 
fire, was not error. It was made by direction of the elder Malony, 
after his last interview with the plaintiff, and as the question of his 
authority to represent the company was for the jury, this instru- 
ment might also be considered as an act done in the course of his 
agency, if he had the authority of an agent, and indicating his own 
understanding of the verbal agreement claimed to have been com- 
pleted on that day, and in pursuance of which, as it might be 
urged, this policy was made out. The bearing of this evidence upon 
the issue was explained to the jury. 

It was not error to excludé exhibit R, offered by the defendant as 
a part of the cross-examination of the witness A. A. Molony. This 
was a certificate made by him to the effect that he did not write, 
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issue, nor deliver the policy to Ganser. The testimony of this wit- 
ness had not been to the contrary of this, and it had already been 
shown by other evidence on the part of the plaintiff that A. A. Ma- 
lony did not write, sign, or deliver the policy. 

The refusal of the court to charge as requested as to the effect of 
any fraudulent representations in the proof of loss was right; for it 
was not alleged in the answer that, by the terms of contract, such 
fraudulent representations should avoid the same, nor is it apparent 
that the plaintiff consented to litigate this question. 

There are some other questions raised as to the rulings of the 
court, which we do not deem it necessary to state, and will only say 
that we find no error. Upon the whole case the order refusing a 
new trial is affirmed. 


SUPREME COURT OF MISSOURI. 


TAYLOR et at. 
vs. 
NATIONAL TEMPERANCE RELIEF UNION.* 


In the certificate of a benevolent association, the association agreed to make 
an assessment upon all the members subject to assessment and pay the 
amount collected not exceeding one thousand dollars less the cost. 

Held, That in an action against the association to recover damages of 
$1,000 and for proper relief, a petition which averred a refusal to pay the 
sum, but which failed to aver that it had made and collected an assess- 
ment, was fatally defective on demurrer. 

Held, That the action should properly be brought at law if solvent, of if in- 
solvent perhaps equity might be sought. 

Where the assessment need not be made until sixty days after proofs, the peti- 
tion should aver the making of proofs. 

When there is no power to change the beneficiary, it cannot be claimed 
that the latter in case of death prior tothe insured has a mere ex- 
pectancy. 


. 


Dontenan & Reep, for Plaintiffs in Error. 
J. W. SHortett, C. T. Garner & Son, and J. E. Baz, for Defend- 
ants in Error. 


* Decision rendered, November 28, 1887. 
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Norton, C. J. 

The propriety of the action of the circuit court in overruling a 
demurrer to plaintiff's petition is the only question we are called upon 
to decide. The petition contains three counts. So much of the 
first count as is necessary to a decision of the point raised is as 
follows :— 

“Plaintiffs state that defendant is a corporation duly organized 
and operating under the laws of this State. Plaintiffs state that on 
the twenty-second day of June, 1884, George R. Taylor departed 
this life, and his wife, Mary E. Taylor, departed this life about six 
months previous to the death of her said husband. Plaintiffs ,state 
that the said Charles W. Taylor, Georgie May Taylor, and Fonist B. 
Taylor, are the minor heirs of the said George R. Taylor and Mary 
E. Taylor, now deceased; that John W. Shotwell, on the twenty- 
second day of July, 1884, was duly appointed by the probate court 
within and for Ray County as guardian of the person, and curator 
of the estate, of the said Charles W. Taylor, Georgie May Taylor, 
and Fonist B. Taylor, and here files letters of guardian and curator- 
ship. Plaintiffs further state that on the twelfth day of June, 1882, 
the defendant issued to the said George R. Taylor, now deceased, 
for the benefit of Mary E. Taylor, his wife, for the sum of one thou- 
sand dollars, an indemnity certificate; which said indemnity cer- 
titicate was duly signed by James Milan, president of said company, 
and countersigned by F. H. Lewis, secretary, said certificate being 
in words and figures as follows, to wit:” 

No. 2,270. INDEMNITY CERTIFICATE OF THE NATIONAL TEMPERANCE RELIEF 
UNION. $1,000. 

In consideration of the representation and agreements contained in the 
petition for membership, certificate of membership, and application for in- 
demnity made by George R. Taylor, of Richmond, county of Ray, State of Mis- 
souri (to be hereinafter called a member), together with the sum of eight dol- 
lars, in hand paid, and the further sum to be paid on assessments as they 
become due according to the by-laws, rules, and regulations of the National 
Temperance Relief Union (which shall be called hereinafter in this certificate 
‘The Union”), the said union issues this indemnity certificate, with the fol- 
lowing agreements: Sixty days after due proofs of the death of the said mem- 
ber, George R. Taylor, he having complied with all the conditions of member- 
ship, together with the rules, regulations, and by-laws of this union, the said 
union promises and agrees to make an assessment on all of its members who 
hold indemnity certificates subject to assessments. and pay the amount col- 
lected for mortuary purposes, not exceeding one thousand dollars, less the cost 
of making the assessment, to Mary E. Taylor, his wife, the beneficiary of said 
member. Should the said member live until the fifteenth day of September, 
in the year 1915, he will then have attained his expectancy according to the 
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American experience table of mortality, based on his age at the date of this 
certificate. The said union promises and agrees'that in this event it will make 
an assessment, as before provided in case of death, and pay the result col- 
lected for mortuary purposes, not exceeding one thousand dollars, less the 
costs of making the assessment, to the said member while living. The assess- 
ments shall be paid to the secretary within thirty days after date of notice. 
Notice of assessments, directed to the address of the holder of this certificate 
as it appears on the books of the union, and deposited in the post-oftice at the 
principal office of the union, shall be deemed legal notice. The petition for 
membership, certificate of membership, applicat on for indemnity, certificate 
of examining physician, by-laws, rules, and regulations of this union, upon 
which this certificate is based, are hereby referred to and made a part hereof, 
the same as hereinafter written. 

So much of the certificate recited in the petition as relates to cer- 
tain “ prohibitions,” “debts and liens,” and power of agents being 
omitted, because they shed no light on the question involved. The 
petition proceeds to aver that the said George R. Taylor fully com- 
plied with the terms of said indemnity certificate in every particular 
on his part, but that the defendants, through its agents and 
officers, wholly disregarding its contract made and entered into 
with said George R. Taylor, deceased, has wholly failed, neglected, 
and refused to pay said sum of $1,000 mentioned in said certificate, 
or any part thereof, although duly notified on the thirtieth day of 
July, 1884, of the death of said Taylor. Wheretore plaintiffs by 
their guardian and curator, say they are damaged in the sum of 
$1,000, with lawful interest thereon from the death of the said George 
R. Taylor until the rendition of judgment; for which they ask judg- 
ment, and for all proper relief in the premises. 

It will be observed that, by the certificate set forth in the peti- 
tion, defendant did not obligate itself absolutely to pay to the bene- 
ficiary the sum of $1,000, less cost of collecting the assessments. 
The agreement was to make an assessment on all its members sub- 
ject to assessment, and pay the amount collected for mortuary pur- 
poses to the beneficiary, not to exceed $1,000. That sum was to be 
the utmost limit of the liability. If, after assessing all its members 
to the extent of its power to assess, a less amount then $1,000 should 
be realized, such amount would be the measure of its liability. It 
will also be observed that the petition neither avers that defendant 
failed and refused to lay any such assessment, nor that, having laid 
one, and collected it, it failed and refused to pay the same to plaint- 
iff. For lack of these averments the petition is defective: Curtis 
vs. Life Ins. Co., 48 Conn., 98. It is true the petition avers that de- 
fendant refused to pay the said sum, but it wholly fails to aver that 
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it had assessed and collected the sum,—the two facts upon which its 
obligation to pay rested. The petition, to have made a case for the 
recovery of the $1,000, should have averred that defendant had 
made an assessment, and had collected a sufficient amount to pay, 
but refused to pay: Smith vs. Benefit Ass’n, 24 Fed. Rep., 685. In 
the case of Newman vs. Benefit Ass’n, 33 N. W. Rep., 662, it is held 
that an action against mutual-benefit associations for damages for 
refusing to make an assessment stipulated for by its certificate of 
membership is properly brought at law, and equity has no jurisdic- 
tion; but that on such an assessment alone, the recovery would be 
only for nominal damages. On the other hand, in the case of Bene- 
fit Ass’n vs. Sears (114 TIL, 108), it is held that when such association 
refuses to make an assessment which it has agreed to make, resort 
may be had to a court of equity for the purpose of enforcing spe- 
cific performance of the contract. 

We are of opinion that, as against any such solvent corporation, 
the remedy on such an agreement as the one in suit is at law; and 
while it may be, as held in the case of Newman vs. Benefit Ass’n, supra, 
that the single averment, without more, that defendant had failed 
and refused to make the assessment, might limit the recovery to 
nominal damages, we are satisfied that, had the petition in this case 
averred that defendant had refused to make the assessment which 
it had agreed to make, and that if such assessment had been made 
defendant could or would have realized the sum of $1,000, a good 
cause of action would have been stated for the recovery of the whole 
of said sum, and such a cause of action would also have been well 
stated if the petition had averred that defendant made the assess- 
ment and collected therefrom an amount sufficient to pay the sum 
stipulated for, but refused to pay it. 

When an incorporated association of this character is insolvent, 
and refuses to make an assessment which, if made, would produce 
an amount sufficient to pay the beneficiary, and it refuses to make 
such assessment, we are not prepared to deny but that, in such case, 
the remedy at law being inadequate, a court of equity might be re- 
sorted to for such relief as its elastic powers are so well adapted to 
afford. The defendant was not bound by the certificate to make 
any assessments till 60 days had expired after due proof had been 
made of the death of Taylor. The petition is defective in not alleg- 
ing that such proof had been made. It is averred in the first count 
that defendant was duly notified of the death of said Taylor, but 
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even this averment, general as it is, is wholly lacking in the second 
and third counts of the petition. 

It is further insisted on behalf of the defendant that the interest 
of the beneficiary, Mary Taylor, was only an expectant interest, and 
that, she having died before her husband, George R. Taylor, and 
he having died without having appointed any other beneficiary, 
nothing descended to the heirs of said Mary or George, and that 
plaintiffs therefore have no right of action. In support of this con- 
tention we have been cited to a number of authorities, of which the 
cases of Gentry vs. Supreme Lodge K. of H. (20 Cent. Law. J., 393), 
and Richmond vs. Johnson (28 Minn. 447, 10 N. W. Rep., 596), are 
representatives, in which it is held that the wife, who was named 
in the certificate as before, and who died before the husband, had 
only an expectancy. These decisions are put upon the distinct 
ground that it appeared that the member having the certificate had 
the right “to hold, dispose of, and fully control said benefit at all 
times;” and because he had this right the appointment of his wife 
as the beneficiary was revocable, and until revoked she only had an 
expectancy, dependent on his will and pleasure, which terminated 
when she died before he did. As it does not appear from the peti- 


tion that the husband had the right to designate any other bene- 
ficiary, or to dispose of and control the benefit at all times, which 
was the case in the citations referred to, the authorities have no ap- 
plication. 

For the reasons given, the judgment will be reversed, and the 
cause remanded. All concur. 


SUPREME COURT OF WISCONSIN. 


SHOVE 
vs. 


SHOVE.* 


The insured in a Wisconsin company was a resident of Dakota, where his will 
bequeating his policy to his widow was probated. The policy was made 
payable to a creditor as collateral security. 

Held, That in an action brought in Wisconsin by the creditor against the 
widow and the company, the executor of the estate must be made a party, 
and a reasonable time should be granted within the discretion of the 
court for an executor to qualify if necessary. 





~* Decision rendered, October 11, 1887. 
Vou XVIL.-8. 
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SUPREME COURT OF THE UNITED STATES. 


In Error to the Circuit Court of the United States for the District of 
New Jersey. 


JETNA LIFE INS. CO., or Harrrorp, Conn., Plaintiff in Error. 


vs. 
ADA DAVEY.* ) 


A question in the application whether the insured had ever been addicted to 
the excessive or intemperate use of alcoholic stimulants, and whether at 
the time of application he used such stimulants often or daily, was an 
inquiry as to whether he used them habitually, not whether he used 
them at all. 

The policy provided that it should be void if the insured should thereafter 
become so far intemperate as to impair his health or induce delirium 
tremens. 

Held, That instructions which were in effect that the provision was not vio- 
lated unless intemperance became the habit or rule of life, were erroneous. 

Held, That if excessive use of alcoholic stimulants not taken in good faith for 
medicinal purposes, was the substantial ‘cause of death, his health was 
impaired within the contract. 


Mr. Turron G. Strona, for Plaintiff in Error. 
Mr. Joun Liny, for Defendant in Error. 
Haran, J. 

By its policy, issued July 16, 1878, the Aitna Life Insurance 
Company insured the life of William A. Davey in the sum of ten 
thousand dollars, payable to his wife, the present defendant in er- 
ror, within ninety days “after due notice and proof of the death” 
of the insured, during the continuance of the policy. Among the 
questions in the application for the policy were the following: “5. 
Are the habits of the party sober and temperate? 6. Has the party 
ever been addicted to the excessive or intemperate use of any alco- 
holic stimulants or opium, or does he use any of them often or 
daily?” To the first question the answer was “ Yes;” to the second, 
“No.” The application, which by agreement was made the basis 


* Decision rendered, December 19, 1587. 
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of the contract, cortained a warranty of the truth of the answers to 
the above and other questions, and that the policy should be void 
if they were in any respect false or fraudulent. 

The policy was issued and accepted upon the following among 
other conditions: 1. That the answers, statements, representations, 
and declarations contained in or indorsed upon the application, 
made part of the contract, are warranted to be true in all respects, 
and that the policy should be absolutely null and void if obtained 
by or through any fraud, misrepresentation, concealment, or false 
statement; 2d. That if the insured “shall become so far intemper- 
ate as to impair his health or induce delirium tremens, or if his 
death shall result from injuries received while under the influence 
of alcoholic liquor,” the policy should be null and void, except as 
provided in the eighth section of the conditions. The latter section 
is in these words: “In every case when the policy shall cease, be or 
become void (except by fraud, misrepresentation, concealment, or 
any false statement), if the premiums for three entire years shall 
have been paid, the amount which by the seventh section of these 
conditions would be applied to the purchase of a paid-up policy, 
shall not be forfeited to the said company, but the same shall be 
due and payable in ninety days after due notice and proof of death 
of the said insured.” 

The insured died August 6, 1881, while on a visit at Alexandria 
Bay. The company having received due notice and proof of his 
death, and having refused to pay the amount named in the policy, 
this action was brought by his widow. The company, besides 
pleading the general issue, made these special defenses: That, con- 
trary to the statements made in his application, the insured, for a 
long time prior to the issuing of the policy, was addicted to the ex- 
cessive and intemperate use of alcoholic stimulants, and had used 
them often and daily; and that, in violation of one of the conditions 
of the contract, he became, after the issuing of the policy, so far 
intemperate as greatly to impair his health and to induce delirium 
tremens. 

At the trial, evidence was introduced tending to establish both of 
these special defenses. But there was also evidence tending to show 
that the insured was not, prior to the issuing of the policy, addicted 
to the excessive or intemperate use of alcoholic stimulants, and that 
he did not, after that date, become so far intemperate as to impair 
his health or induce delirium tremens. 
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There was a verdict and judgment for the plaintiff (defendant in 
error) for the sum named in the policy, with damages to the amount 
of $1,419.82. 

Upon the issue as to the truth or falsity of the answer to the sixth 
question in the application for the policy, the court instructed the 
jury, in substance, that they could not find the answer to be untrue, 
unless the insured had, prior to the issuing of the policy, been ad- 
dicted to the excessive or intemperate use of alcoholic stimulants or 
opium, or at the time of the application habitually used some of 
them often or daily. The charge, upon this point, followed almost 
the identical words of the question propounded to the insured, and 
is unobjectionable, unless, as is contended, the court erred in using 
the word “habitually;” implying thereby that the answer of “No” 
was a fair and true one, if the use by the insured of stimulants, at 
the time the policy was issued, was not so frequent or to such an 
extent as to indicate, in that respect, a fixed, settled course or habit 
of life. We are of opinion that the question put to the insured was 
properly interpreted by the court. The inquiry as to whether the 
insured had ever been addicted to the excessive or intemperate 
use of alcoholic stimulants, and, whether, at the time by the appli- 
cation, he used alcohohe stimulants “ often or daily ” was, in fact, in 
effect, an inquiry as to his habit in that regard; not whether he 
used such stimulants or opium at all, but whether he used any of ' 
them habitually. If he was addicted to the excessive use of them, 
he was habitually intemperate; and to use them often or daily is, 
according to the ordinary acceptation of those words, to use them 
habitually. That this is the correct interpretation of the words is 
partly shown by the fifth question, “Are the habits of the party 
sober and intemperate ?” 

But we are of opinion that the court below erred in its interpre- 
tation of the words in the policy which refer to the use of strong 
drinks by the insured after he obtained it. Having secured his 
agreement and warranty that he was not at that time, nor ever had 
been, habitually intemperate, the company sought to protect itsel¢ 
against an improper use by him, in the future, of alcoholic stimu- 
lants, by the psovision that the policy should become null and void 
‘‘if he shall become so far intemperate as to impair health or induce 
delirium tremens.” The court instructed the jury: “The impair- 
ment of health contemplated by this condition of the policy is not 
necessarily permanent or irremediable, nor is it the temporary in- 
disposition or disturbance usually resulting from a drunken de- 
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bauch, but it is the development of disease or the impairment of 
constitutional vigor by the use of intoxicating beverages in such a 
degree and for such a time as is ordinarily understood to constitute 
intemperance.” 

The defendant then asked the court to say to the jury that the 
words in the policy, “ become so far intemperate as to impair health,” 
do not necessarily imply habitual intemperance, and that an act of 
intemperance, producing impairment of health, was within the con- 
ditions of the policy, and rendered it null and void, except as pro- 
vided where the premiums for three entire years had been paid, and 
the policy had ceased upon other grounds than fraud, misrepresen- 
tation; concealment, or false statement of the insured. The court 
declined to so instruct the jury, and said: “The words of the con- 
dition are to be expounded according to the common and popular 
acceptation of their meaning. In this sense of them a single exces- 
sive indulgence in alcoholic liquors is not intemperance, but there 
must be such frequency in their use, continued for a longer or 
shorter period, as indicates an injurious addiction to such indul- 
gence.” The effect of these and other instructions was that the con- 
dition that the policy should be void if the insured became so far 
intemperate as to impair his health, was not broken unless intem- 
perance became the habit or rule of his life after the policy was is- 
sued. The jury may have believed—and there was some, we do not 
say conclusive, evidence to justify them in so believing—that the 
efficient, controlling cause of the death of the insured was an exces- 
sive and continuous use of strong drinks for several days and nights 
immediately preceding his death; yet they were not at liberty, un- 
der the instructions, to find that he became so far intemperate as to 
impair his health, unless it further appeared that his intemperance 
in the use of alcoholic stimulants covered such a period of time as 
to constitute the habit of his life. This construction of the contract 
is, in our judgment, erroneous. If the substantial cause of the 
death of the insured was an excessive use of alcoholic stimulants, 
not taken in good faith for medical purposes or under medical 
advice, his health was impaired by intemperance, within the 
meaning of the words “so far intemperate as to impair his 
health,” although he may not have had delirium tremens, and al- 
though, previously to his last illness, he had not indulged in strong 
drink for such a long period of time or so frequently as to become 
habitually intemperate. Whether death was so caused is a matter 
to be determined by the jury under all the evidence. 
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It is supposed by the plaintiff that the instructions of the court 
are sustained by N. W. Ins. Co. vs. Muskegon Bank, 122 U. S., 502. 
In that case the insured answered “Yes, occasionally,” to the ques- 
tion whether he then was or had ever been “in the habit of using 
alcoholic beverages or other stimulants;” and stipulated, in the ap- 
plication, that he was not then, and would not become, “ habitually 
intemperate.” The policy contained a provision, not fully set out in 
a report of the case, that it should be null and void if the insured 
“shall become either habitually intemperate or so far intemperate 
as to impair health or induce delirium tremens.” No question was 
made or could have been made in this court in respect to the mean- 
ing of the words “so far intemperate as to impair health,” because 
the jury were instructed, at the request of the company, that if the 
insured, Comstock, became so far intemperate as to impair his 
health, they must find for the defendant. The contest in this court 
was as to what constituted habitual intemperance, and as to the 
rulings in the court below upon that point. Indeed, it was assumed 
at the trial of that case, as well as in this court, that there was, or 
might be, a difference between habitual intemperance and intem- 
perance that impaired health. There was, consequently, no occa- 
sion for this court, in that case, to decide what construction was to 
be put upon the words “so far intemperate as to impair health,” 
when standing alone in a policy. The jury having found, under 
proper instructions, that the insured had not become so far intem- 
perate as to impair his health, that finding was not open to review 
here. It is clear, therefore, that there is nothing in N. W. Ins. Co. 
vs. Muskegon Bank that concludes the present case, or that militates 
against our interpretation of the policy here in suit. 

Other questions have been discussed by counsel; but, as they may 
not arise upon another trial, or in the precise form in which they 
are now presented, we will not consider them. For the reasons 
stated, the judgment must be reversed, with directions for another 
trial in accordance with the principles of this opinion. 

It is so ordered. 
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SUPREME COURT OF VERMONT. 
WASHINGTON COUNTY. 
May Term, 1887. 


LYCOMING FIRE INS. CoO. 
Us. 


WRIGHT & SON. ) 


In an action in Vermont by the receiver to recover assessments on premium- 
notes given to a company of another State, it was claimed in defense 
that the company had failed to comply with the laws of Vermont, which 
required that a license should be procured, and that before receiving 
such license the company should file a copy of its charter and by-laws. 


Held, That in the absence of any law requiring the license to be recorded, the 
tact of its issue if lost could be proved by purol. ‘ 

Held, That in the absence of evidence regarding the filing of the charter and 
by-laws, it will be presumed that the law was complied with by the pub- 
lic officer having in charge the issuing of licenses. 


The law of Vermont required the company to be responsible for the acts of its 
agents either by the laws of its own State, by its charter, or by a policy 
stipulation. 


Held, That by the law of Pennsylvania a mutual company was thus held re- 
sponsible within the meaning of the law of Vermont. 


Statement of facts by Editor Insurance Law Journal. 


This was an action in assumpsit to recover three assessments upon 
premium-notes given by defendants, residents of Vermont, to the 
Lycoming Insurance Company, a corporation of Pennsylvania, two 
of the assessments having been made by the company and one by 
the receiver subsequently appointed. The defense was that no re- 
covery could be had because the company had failed to comply with 
the laws of Vermont. The company was admitted to do business 
in Vermont in 1870, and continued to do business there until 1880. 
Section 9, No. 1, of the laws of Vermont of 1874, provides-— 


It shall not be lawful for any insurance company embraced in section 7 to 
transact business in this State, unless such company shall first obtain license 
from the insurance-commissioners, authorizing the company so to do. Before 
receiving such license the company shall file with the Secretary of State a 
certified copy of its charter and by-laws. 
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The licenses issued to the company were lust. That they were 
originally issued was shown by parol. The court below failed to 
find that a copy of the by-laws had been filed. 

Section 2, of Act No. 1, Laws of Vermont of 1874, provides:— 


All fire-insurance companies other than those chartered by the General 
Assembly of this State, are prohibited from taking insurance in this State, 
unless such company or companies shall be responsible by the laws of the 
State in which said company or companies are situated, or by the act incor- 
porating such company or companies, or by a proviso to that effect inserted 
in their policies of insurance, for the acts and neglects of their agents as be- 
tween said companies and the assured, and as between said companies and 
the applicants for insurance therein. 

A further defense was that under the law of Pennsylvania no 
such responsibility attached to the agents of mutual companies as 
was required by this provision, and that no provision in its charter 
or in its policies corrected the defect. Therefore it was not legally 
entitled to do business in Vermont. The further facts sufficiently 
appear in the opinion. 


Cuartes W. Porter, for Plaintiff. 

Senter and Kemp, for Defendants. 

Tart, J. 

Before an insurance company located in a sister State can make 
a valid contract of insurance in this State, it must obtain from the 
secretary of State, a license for that purpose, and it must be re- 
sponsible by the laws of the State in which it is situated, or by its 
act of incorporation, or by contract in its policies, for the acts and 
neglects of its agents, as between the company and the assured and 
applicants for insurance: R.S., sec. 3,610, and 3,618; 55 Vt., 526. 
Before receiving such license the company must file with the secre- 
tary of State a certified copy of its charter and by-laws, and a state- 
ment of its financial condition, R. S., sec. 3,610. Three questions are 
presented by the brief for the defendants. 

I. Was parol evidence admissible to show the issuing of the 
license to the plaintiff. The loss of the license was shown. There 
was no Jaw requiring a license to be recorded or requiring the fact 
that one had been issued, to be recorded; it was therefore compe- 
tent to show the fact by parol. 

II. The court found upon trial that a license had been issued to 
the plaintiff, and that prior thereto, a copy of its charter, with its 
financial statement was filed, but was unable to find that a copy of 
the by-laws had been filed with the secretary of State. It was 
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obligatory upon the plaintiff, before it was entitled to a license to 
file a copy of its by-laws. The license was issued. What the effect 
would be in case the fact was found that no copy of the by-laws was 
filed, we are not called upon to decide. It does not appear but that 
a copy was filed, and in the absence of ali showing that it was not, 
we think the case calls for the application of the rule, that acts 
which purport to have been done by public officers in their official 
capacity, and within the scope of their duty, will be presumed to 
have been regular and in accordance with their authority. He who 
alleges that an officer intrusted with an important duty, has violated 
his instructions, must show it: 2 Best on Evidence, Morgan’s Ed., 
622, n.1; Ross vs. Read, 1 Wheat., 482; Delassus vs. United States, 
9 Pet., 117; BR. R. Co. vs. Stinson, 14 Pet., 448. In Waddington vs. 
Roberts (L. R. 3 Q. B., 579), an action to recover under a deed of 
composition, a question arose under the bankruptcy act 24 and 25 
Vict., chap. 134; the deed under that act could not be lawfully reg- 
istered unless accompanied by a prescribed affidavit; objection was 
made that no proof was given that the affidavit, which the statute 
required, was filed; but the court said it would “be presumed until 
the contrary was shown, that a public officer acting in execution of a 
public trust would do his duty and therefore that the registrar 
would not have registered the deed, unless it was accompanied by 
the necessary affidavit,” and see Grindell vs. Brindon, 6 C. B. N. S., 
698. In Missouri a foreign insurance company is prohibited from 
carrying on business until it has filed with the insurance-commis- 
sioner a certificate stipulating that service may be made upon him; 
and where it is alleged in the petition that a foreign company is 
doing business in the State, it will be presumed that it has complied 
with the law: Knapp vs. Ins. Co., U. S. Cir. Ct., E. D. Missouri, 
Brewer J.,16 Ins. Law Jour., 798, Sept., 1887. It has been held in 
this State that a public officer acting under the provisions of a 
statute is presumed to have performed his duty until the contrary 
appears: U. S. Bank vs. Tucker, 7 Vt., 134; Chandler vs. Spear, 
22 Vt., 388. To sustain this objection would require us to presume 
that the secretary of State was guilty of gross violation of his duty. 
In the absence of all showing, the presumption is that he did his 
duty, and that prior to issuing the license the by-laws had been filed 
in his office. 

III. Was the plaintiff responsible by the laws of Pennsylvania 
between it and the assured and applicants for insurance, for the 
acts and neglects of its agents? What the law of that State was 
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was a question of fact for the county court to pass upon. It did so by 
finding that the law was as reported in certain cases in the supreme 
court reports of that State which are referred to as a part of the 
exceptions. The cases show that the plaintiff was liable for their 
agent’s acts and neglects between it and persons doing business 
with it. In Columbia Ins. Co. vs. Cooper (50 |! a. St., 331) the 
court say in speaking of the relations between the company and 
its agent, that “if the assured has been guilty of no misrepresenta- 
tion, concealment, or fraud, the company had better pay his loss 
than to attempt to make him responsible for the blunders of their 
own agent.” In Lycoming Fire Ins. Co. vs. Woodworth (83 Pa. St., 
223) the main point relied upor by the company to defeat the 
action was, that the agent was not authorized to make the represen- 
tations whith induced the execution of the premium-note, and the 
court held that the company was bound by the representations of 
its sgent in the act of making the contract. It is insisted that 
this liability must be one created by statute. Although the words 
“laws of a State” are more usually understood to mean the rules 
and enactments promulgated by the legislative authority thereof, as 
state:| by Story, J., in Swift vs. Hyson (16 Pet., 18), we think in the 
present instance that such could not have been the intent of the 
legislature nor the meaning of the statute. The act prohibiting 
the contract unless the company was responsible by the laws of the 
State where it was located for the acts and neglects of its agents 
was originally passed as \o. 47 in 1850, and applied as well to 
domestic as foreign companies. It is declaratory of the common 
law, which made a principal responsible for the acts and neglects of 
his agent within the scope of his authority. It is argued that the 
statute means more than the common law, for if not, why pass it? 
Its object undoubtedly was to prevent companies from attempting 
to abrogate the common law by inserting a clause in their policies 
or by-laws that an agent taking an application for insurance, should 
be deemed the agent of the assured and not of the company. 
This practice, which was common at that time, was the evil to be 
remedied and it mattered little to the assured whether the liability 
of the company was created by statute or whether it was a common- 
law obligation resting upon it; in either case the rights of the 
assured were protected in that respect. Judgment affirmed. 





U.iversal L fe Ins. Co. vs. Devore. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


UNIVERSAL LIFE INS. CO. 


vs. 


DEVORE. 


A bill filed in chancery set forth two distinct causes of action, one was upon 
a policy actually issued in which it was claimed that default in payment 
of premium was excused by the company’s insolvency; the other was 
upon a policy that ought to have been issued in exchange for one surren- 
dered to the company. 


Held, That the plaintiffs must elect whether they willsue on the old policy or 
claim under the new paid-up which ought to be issued in its stead. The 
two claims are inconsistent and cannot both co-exist. 


R. L. Maury and E. H. Frrzuven, for Appellant. 

Joun Hunter, Geo. J. Hunpiey, S. D. Davies, and W. C. Carrine- 
Ton, for Appellee. 

Lacy, J. 

This is an appeal from certain degrees of the Chancery Court of 
the City of Richmond, rendered respectively May 29, 1884, May 2, 
1885, and June 23, 1885. The bill was filed in the said court on the 
fifth day of April, 1880, against the non-resident company, the Uni- 
versal Life Insurance Company, domiciled in the State of New 
York, and an attachment levied on the real estate of the said. com- 
pany situated in the City of Richmond, within the jurisdiction of the 
court, to enforce the payment of the policy issued by the said com- 
pany on the thirteenth day of March, 1871, for $8,000, and numbered 
10,971, upon the life of Frances C. Devore, payable to the husband 
of the said assured, Elbert C. Devore, and the children of the said 
Frances. The bill states that the premium on the said policy was an- 
nually paid, until six annual payments had been paid up, to and in- 
cluding the premium dus March 13, 1877; that on the last-named 
day the company was insolvent, and the premium falling due on 
that day was not paid; that the said Frances C. Devore departed 





* Decision rendered, April 28, 1887. 
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this life on the first day of September, 1878; that on the thirteenth 
of March, 1877, when there was this failure to pay, the company 
was insolvent, and there was therefore no obligation on them, the 
complainants, to pay premiums on the said policy; and that they are 
entitled to recover the full amount of the said policy with interest 
from 90 days after the death of the assured. It is then claimed 
that they are entitled to recover this amount for another reason. It 
is stipulated in the said policy, or in a certificate or agreement that 
is annexed to it, and is a part: of it, that said policy may be ex- 
changed for a paid-up term-policy for the same amount, on the life 
of the insured, for a term as stated in a table annexed to said 
certificate and agreement, subject to the conditions and provisions 
following, to wit: That at least three full annual premiums shall 
have been paid; that said policy shall be duly transmitted to and re- 
ceived by the said company, before default in the payment of any of 
the premiums due thereon, or within 30 days thereafter, and no 
condition of the said policy shall have been violated; that by the 
terms of the new policy the full amount named in the said policy 
shall become payable on the death of the insured, provided the death 
occur within the time named by the new policy; that the full 
amount of six annual premiums having been properly paid on said 
policy, the said company were bound, according to the table afore- 
said, to issue a paid-up term-policy on the life of the said Frances 
C. Devore, to remain in full force for 4 years and 36 days from the 
thirteenth day of March, 1877, and that within this period the said 
Francis C. Devore died, to wit, on the first day of September, 1878, 
and that said policy, in contemplation of law, in effect became a 
paid-up term-policy for 4 years and 36 days from the said thirteenth 
day of March, 1877; that all the conditions and provisions required 
to this end were substantially and legally complied with ete. 

The defendant company demurred to this bill as multifarious in 
stating two distinct causes of action, the one wholly inconsistent 
with the other, and both not capable, by their terms, of standing 
together and existing at the same time. The demurrer was over- 
ruled by the said Chancery Court of the City of Richmond, when 
the defendant answered, and testimony was taken, and the cause 
otherwise progressed to a final degree therein; when the chancery 
court decreed against the defendant company for the full amount of 
the policy sued on; whereupon the defendant company appealed to 
this court. 
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The first error assigned here is as to the action of the chancery 
court in overruling the said demurrer to the bill of the plaintiffs. 
The bill sets forth, as we have seen, two distinct causes of action; 
is a suit upon two different policies of insurance—one a policy actu- 
ally issued, upon which premiums were not paid when due, which 
default is excused by the alleged insolvency of the company; the 
other is a policy which ought to have been issued, because the first 
had been surrendered and receipted in full to the company. But 
both of these pretentions cannot stand and exist together. If the 
first policy has been receipted in full and surrendered to the com- 
pany during the life of the insured, no action can be maintained 
on that in any forum—it has been duly canceled; and if it has not 
been receipted in full and surrendered, then, by its express terms, 
the new policy could not be demanded; could not be issued under 
the agreement between the parties. The plaintiffs must be re- 
quired to state distinctly in their bill what their claim is; whether 
they sue on the old policy, and demand its enforcement, or whether 
they abandon that, and claim under the paid-up term-policy. Both 
they cannot possibly do, as one is inconsistent with the other. It is 
not contended that both of these policies did or could co-exist. It 
is distinctly claimed that one was to be surrendered and the other 
issued. Upon which then are the plaintiffs claiming their right to 
recover? The bill is bad on demurrer, because the cause of action is 
thus laid in the alternative. The defendant is entitled to know 
what is the contract upon which the suit is brought, and upon which 
he is called to answer. A policy of insurance is a contract, and is 
to be governed by the same principles as govern other contracts. 
Its language is to receive a reasonable interpretation. Its intent 
and substance, as derived from the language used, should be re- 
garded: Home Ins. Co. vs. Gwathmey, 1 S. E. Rep., 210, and cases 
there cited. 

Great strictness is not generally required in equity pleading, cer- 
tainly not in the structure of bills and answers, but it is an elemen- 
tary rule of the most extensive influence, that the bill should state 
the right, title, or claim of the plaintiff with accuracy and clearness; 
that it should in like manner state the injury or grievance of which 
he complains, and the relief which he asks of the court. There 
must be such certainty, in the averment of the title upon which the 
bill is founded, that the defendant may be distinctly informed of 
the nature of the case which he is called upon to meet: Story, Eq., 
Pr., § 241; Houghton vs. Reynolds, 2 Hare, 266. 





126 Report of Decisions. { Feb., 


This case in all its parts, from first to last, illustrates the wisdom 
of the foregoing rules; but, as the demurrer must be sustained, the 
plaintifis can file a new bill, and it is not necessary, nor would it be 
proper, to pass upon other questions raised here now. The decrees 
complained of will be reversed and aunulled, and the cause re- 
manded for further proceedings to be had therein upon a new bill, 
if such shall be filed. Decrees reversed. 


UNITED STATES SUPREME COURT. 


In Error to the Circuit Court of the United States fur the Southern 
District of New York. 


GREENWICH INS. CO. 


PROVIDENCE & STONINGTON STEAMSHIP Co.*, 


A policy of marine insurance, dated April 5, 1880, for six months, provided: 
‘This policy to continue in force from the date of expiration until notice is 
given this company of its discontinuance, the assured to pay for such 
privilege pro rata for the time yised.” October 9th, the insured wrote to 
insurer, inclosing check for one monthly premium from October 5th to 
November 5th. November 6th, there was a loss by a peril of the sea. 
Held, that the sending of the cneck for one month’s insurance was a 
monthly payment, and not the notice of discontinuance provided for in 
the policy. 


Wm. Auten Butter, T. E. Srittman, and Tuos. H. Hussarp, for 
Plainiff in Error. 

Wueeter H. Pecsuam, for Defendant in Error. 

Brab.ey, J. 

This was an action on a policy of insurance, brought by the 
defendant against the plaintiff in error, to recover for the loss of 
the steamboat Rhode Island. It appeared on the trial that on the 
5th of April, 1880, the Providence and Stonington Steamship Com- 
pany effected with the Greenwich Insurance Company a policy of 
marine insurance numbered 2,661, for $10,000, upon the Rhode 





* Decision rendered, Dec. 20, 1886. 
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Island, for ‘the term of six months from date, with an agreement 
written in the margin as follows: “This policy to continue in force 
from the date of expiration until notice is given this company of its 
discontinuance, the assured to pay for such privilege pro rata for 
the time used.” The policy having been given in evidence, it was 
thereupon admitted by defendant’s counsel that the steamer Rhode 
Island named in the policy was lost by a peril of the sea, by running 
ashore on Bonnett’s Point,in Narragansett Bay, on November 6, 
1880, and thereby suffered damage beyond the amount of insur- 
ance, and that the plaintiff thereafter gave due notice and proofs of 
loss and interest. The amount of the insurance-money and interest 
to the date of trial was thereupon proved to be the sum of 
$11,338.18. ‘ 

The defendant’s counsel then gave in evidence a letter written in 
behalf of the plaintiff to and received by the defendant on the day 
it bore date, which was as follows, to wit:— 

Providence & Stonington Steamship Co. Treasurer’s Oftice. 
NEw York, Oct. 9, 1880. 

The Greenwich Ins. Co., New York. Gents :—Herewith please find our check 
for sixty-six 67-100 dollars, being one monthly premium from October 5th to 
November 5, 1880, on insurance on steamers Massachusetts and Rhode Island, 
as specified in your policies numbers 2,661 and 2,662. 

Yours respectfully, C. G. BABCOcK, Treasurer. 

Plaintiff’s counsel admitted that the letter was accompanied by 
the check of the plaintiff for $66.67, and that no other or further 
notice was given by the plaintiff to the defendant before the happen- 
ing of the loss. 

The evidence being closed, the defendant’s counsel prayed the 
court to rule and decide, First: That the privilege written on the 
margin of the policy was wholly for the benefit of the assured, and 
gave them the option of continuing the policy in force after the date 
of expiration named in it without doing any act or thing; that the 
only notice or act on the part of the assured called for by the privi- 
lege was notice of the time of discontinuance whenever the assured 
should choose to give such notice and make payment for the time 
used under the privilege. Second: That in the absence of any such 
act or notice on the part of the assured, the policy and the risk con- 
tinued from day tu day under the terms of the privilege. Third: 
That it was competent for plaintiff to make the time, which was left 
indefinite and uncertain by the terms of the privilege, definite and 
certain, and to fix the time used under the privilege by proper notice 
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or act for that purpose. Fourth: That the act of the plaintiff on 
October 9, 1880, after date of expiration of the policy had passed, 
and the policy was in force under the privilege only, in paying one 
month’s premium, and specifying the period of one month, begin- 
ning October 5, 1880, and ending November 5, 1880, as the time for 
which payment was made, was in law an election to continue the 
risk in force for that month, and that the legal effect of the trans- 
action was to continue the policy in force until November 5th, at 
noon, and no longer. And thereupon defendant’s counsel prayed 
the court to direct a verdict for the defendant. This was refused 
and the court directed the jury to find a verdict for the plaintiff. 
This is the whole case; and the only question is whether the 
sending of the check for an additional month’s insurance was, in 
legal effect, a notice of the discontinuance of the policy after that 
time. The agreement written in the margin of the policy was that 
the policy should continue in force from the date of its expiration 
until notice was given to the insurance-company of its discontin- 
uance, the assured to pay for such privilege pro rata for the time 
used. It did not specify when, or how often, such pro-rata pay- 
ments should be made. The plaintiff might have waited a year 
before making a payment, unless the insurance-company had de- 
manded an earlier payment. The plaintiffs elected to make a 
monthly payment, and they made it. It seems to us very clear 
that the mere making of such a payment was not, and did not 
amount to, a notice to discontinue the policy, or an election to have 
it continued in force for the month for which payment was made 
and no longer. The plan adopted by the plaintiffs, to pay from 
month to month, was a reasonable one, and favorable to the insur- 
ance company. It would have been a less favorable one to have 
deferred any payment longer, and a more favorable one to have 
paid for a longer time when they did make a payment. But, in 
whatever manner they chose to arrange their payments, it did not 
affect the terms of the policy. That continued in force, by the 
terms of it, until the plaintiffs gave notice of its discontinuance. 
To say that a mere payment for a specified time would amount 
in law to such a notice, would make it dangerous for them to make 
any payment at all until they met with a loss. Even if in making a 
payment they should make an express stipulation or proviso that it 
was not intended as a notice of discontinuance, such a stipulation 
would be of no avail if the defendants are right in the position 
they take. This, we think, would be an unreasonable construction 
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of the contract, and of the acts of the assured done in pursuance 
of it. 

We cannot say that such a contract is a desirable one for in- 
surers to make. Ordinarily, on an insurance for a specified time 
or adventure, such as a year, for example, or a voyage, they get their 
premium in advance for the risk of the whole period or adventure; 
and, if a loss happens ever so soon after the insurance is effected, 
no abatement of the premiums is made. This gives them the bene- 
fit of average losses in determinate times or adventures, which is 
the solid basis on which all insurance rests. But the insurance 
company saw fit to make the contract in the form they did; and, 
having made it, they are bound by its terms. And, according to 
that contract, we think that they continued to be liable for a loss, 
although it happened after the time covered by the premiums 
already paid, the assured being only liable to pay pro rata for the 
time used and not yet paid for. 

The judgment of the circuit court:is affirmed. 


SUPREME COURT OF IOWA. 


McARTHUR, Avw’r, 
Us. 
HOME LIFE ASSOCTATION.* 


The company received an application from one who had procured it as its 
alleged agent, and which was signed by him as agent. A policy was is- 
sued upon the application and the dues and assessments were thereafter 
received from the insured. 

Held, That the company was estopped from denying that the party procuring 
the application was its agent. 

Where such agent filled up the application and forged the medical certificate, 
misstating the age, and correcting it on the policy before delivery to the 
insured without the knowledge of the latter. 


Held, That the company was responsible for the fraud of its agent. 


Newman & Brake, fur Appellant. 
Antrosus & McArruur, for Appellee. 


* Decision rendered, December 8, 1887. 
VoL. XVII.—9., 
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Srevers, J. 

The trial was to the court, and the following are the facts found 
by the court: “That on the seventh day of June, 1882, one George 
W. Hair, claiming to act as agent for the defendant, applied to de- 
cedent, A. Wooline, to take out a policy of insurance on his life in 
defendant company; that said Hair, through B. A. Bailey & Co., dis- 
trict agents of defendant’s company, forwarded the application to 
the defendant, with his name indorsed as agent thereon; that on the 
twelfth day of June, 1882, defendant issued a policy to decedent on 
said application for the sum of $3,000, by the terms of which de- 
fendant undertook and agreed, upon proper proof of his death, to 
assess each member of class B, in which he was insured, according 
to the policy held by each in division B, then in force, and to pay 
over the amount so collected, less cost of collection, to the legal 
hewrs of the assured, which policy was delivered to decedent by the 
duly authorized agent of defendant; that decedent paid all his dues 
and assessments on said policy, according to its terms up to Febru- 
ary 16, 1885, on which day he died; that in April, 1885, proofs 
of his death were filed with the defendant in regular form, 
and thereupon the defendant made an assessment as stipulated 
in the policy, and realized therefrom the sum of $455.50, which 
was all they were able to collect on said assessment, which 
it now holds subject to the decision of this court; that the 
application upon which the policy was issued was filled up by 
said Hair; that said decedent, in reply to the question as to 
the date of his birth, stated that he was born on the twenty- 
fifth day of December, 1816; but that said Hair falsely stated it in 
said application as December 25, 1846, but in reading the answer to 
decedent read it as December 25, 1816; that decedent had no knowl- 
edge that the date of his birth was falsely stated in said application; 
that the policy issued to decedent stated that his age was thirty- 
six; that said policy was changed by said Hair after it was re- 
ceived by him, and before he delivered it to decedent, so as to repre- 
sent his age as sixty-six, of which change decedent had no 
knowledge; that the pretended examination of the applicant by a 
physician, and indorsement on the application, was forged by said 
Hair without decedent’s knowledge, and that in fact no physician’s 
examination was ever made; the defendant had no knowledge of the 
false statement of the age of the applicant, or of the forging of the 
physician’s certificate, or of the change of the age on the policy, un- 
til after the death of the assured; that the true age of the decedent 
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appeared in the proof of death, which was received before the as- 
sessments were made; that under the rule of defendant company no 
policy was to be issued to any person over sixty years of age; that 
sometimes applications taken by said Hair were sent by him directly 
to the company, and that policies were sometimes sent by the com-: 
pany directly to him for delivery, but that this particular policy was 
sent to Hair through B. A. Bailey & Co., district agents of defend- 
ants, and by whom Hair was employed to take applications for poli- 
cies. I further find that the assessments made under the pclicy 
were made upon the basis of the age of thirty-six, which was only 
one-half the assessment due upon policies issued to parties over 
fifty-six; the amount in the first case being one dollar, and upon the 
second, two dollars. I find that the policies: contain the following 
provision, it being the only one relating to the authority of the 
agent, and there is no other evidence as to the authority of the 
agent Hair, except such as is found by the court in said clause of 
the policies. The said clause reads as follows: ‘No. 7. The author- 
ity of the agent ends with sending in the application and delivering 
the policy, and he has no authority to collect assessments or annual 
dues, nor has the agent any authority to waive forfeiture, or change 
in any way whatever any of the conditions, provisions, or stipula- 
tions of this policy; and nothing shall be intended or deemed a 
waiver or a forfeiture or a change of the terms and conditions of 
this policy, on the part of the association, unless indorsed by the 
president or secretary hereon.’ ” 

1. Was Hair the defendant’s agent? The court found that he 
claimed to be acting in that capacity, and that he forwarded the 
application upon which the policy issued to the plaintiff through 
Bailey & Co., and that Hair’s name was indorsed upon such applica- 
tion as agent. The defendant knew when it accepted the applica- 
tion and issued the policy that Hair, claiming to act as its agent, had 
procured the application, and the defendant thereafter received 
from the assured all of the dues and assessments due the company, 
according to the terms of the policy, for the period of nearly three 
years. Having received and enjoyed all the benefits of Hair’s acts, 
the defendant cannot now be permitted to say he was not its agent : 
Eadie vs. Ashbaugh, 44 Iowa, 519; Mulligan vs. Davis, id., 126. 

2. Is the defendant bbund by what its agent did when acting 
within the scope of the authority with which he was invested? 
We think this must be so. Hair, as must be presumed he was au- 
thorized to do, filled up the application, and therein he falsely 
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stated the age of the assured; and of this fact neither the assured 
nor the defendant had any knowledge. This clearly was a fraudu- 
lent act. But as Hair, at the time, was acting within the scope of 
the authority with which he was invested, the defendant is bound by 
the fraud of its agent: 1 Pars. Cont., 73, 74; Davis vs. Danforth, 65 
Towa, 601; Bank vs. Telegraph Co., 52 Cal., 280; Jewett vs. Carter, 
132 Mass., 135. The same rule must prevail as to the medical cer- 
tificate which was forged by Hair, and such is true as to the mate- 
rial alterations made on the face of the policy by Hair. It wiil be 
observed that the policy was intrusted to Hair for delivery to the 
assured, and that while it was in his possession, and before it was 
delivered, Hair fraudulently and materially changed it. It cannot 
be fairly said that Hair was a stranger to the parties or transac- 
tion, as counsel for the defendant contend. Counsel further claims 
that whoever deals with an agent is bound to inquire as to the ex- 
tent of his authority. That such is the general rule, where a person 
contracts with an agent for a known principal, will be conceded ; 
but whether it applies with full force when the agent commits a 
fraud on both his principal and the party contracted with, may be 
doubted, for the reason that it cannot be presumed that a fraud 
will be committed. But, be this as it may, Hair, in transacting the 
business of the defendant, was authorized to fill up the application 
in accordance with the facts stated to him by the assured. He 
therefore was acting within the scope of the authority with which he 
was invested, and this is true as to the delivery of the policy. The 
medical certificate was an essential part of the application. In per- 
forming the business of the defendant, Hair perpetrated a fraud, 
and the fact that he did so without the defendant’s knowledge is 
immaterial. 
The judgment of the circuit court is right, and must be affirmed. 





1888.} Wendt, Adm’r, etc., vs. Iowa Legion of Honor et al. 


SUPREME COURT OF IOWA. 


WENDT, Apwm’r, ETC., 
vs. 
IOWA LEGION OF HONOR anp Oruers.* 


An instrument purporting to be a will, but which could not be admitted to 
probate because not witnessed in the manner prescribed by statute, was 
not effectual to change the beneficiary of a life-policy. 


The constitution of a benevolent society provided that a member might 
change the beneficiary by authorizing such change in a prescribed form 
in writing on the back of the certificate attested by the secretary, and by 
him reported. 


Held, That an oral. agreement with the secretary that the instrument pur- 
porting to be the will should be regarded as changing the beneficiary was 
not a compliance with the constitution, and was inefiectual to work such 
change. : 


Held, That though the original beneficiaries had only an expectancy during 
the life of the insured, their rights attached upon his death, and they 
were entitled to object to an illegal change of the beneticiary. 


C. E. Atsroor, for Appellants. 

J. S. Roserts and T. Gruman, fur Appellee. 

Becx, J. 

1. The petition alleges that defendant is a corporation, organized 
under the laws of Iowa, and doing business as an insurance com- 
pany, and that it issued to plaintiff's intestate a certificate, of which 
the following is a copy :— 

THe Granp LopGeE oF THE Iowa LEGION oF Honor. 

This certificate, issued by the authority of the Grand Lodge of the Iowa 
Legion of Honor, witnesseth that Brother Jacobus Meyeringh, a member of 
German Lodge No. 15 of said order, located at Ackley, in the State of Iowa, is 
entitled to all the rights and privileges of membership in the Iowa Legion of 
Honor, and to participate in the beneficiary fund of the order to the amount 
of two thousand dollars, which sum shall at his death be paid to his legal heirs- 
This certificate is issued upon the express condition that said Jacobus Mey- 
eringh shall in every particular, while a member of said order, comply with 
all the laws, rules, and requirements thereof. In witness whereof the Grand 
Lodge of Iowa has caused this beneficiary certificate to be signed by its grand 


* Decision rendered, October 19, 1857. 
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president and grand secretary, and:the seal thereof to be attached, this six- 
teenth day of October, A. D. 1883. 
C. 8. Lage, Grand President. 
Attest: L. K. Muuer, Grand Secretary. 


[Seal attached. ] 

We, the undersigned president and recording secretary of German Lodge 
No. 15, do hereby countersign this certificate, and attach the seal of this 
lodge hereunto, rendering the same valid and in full force, this sixteenth day 
of October, A. D. 1883. S. Buocn, President. 

Attest: E. T. Toot, Recording Secretary. 

[Seal attached. ] 

The death of Meyeringh, and that he was a member of the or- 
ganization in good standing, and other matters showing defendant’s 
liability, are alleged in the petition. The defendant does not deny 
liability upon the certificate, and paid the amount into the court, to 
be disposed of as should be directed by the final judgment. Breit- 
haupt intervened, claiming the money due upon the certificate, 
basing his claim upon an assignment and transfer thereof by the 
person to whom it was issued, under an instrument of writing in the 
following words :— 

My own handwriting. God, amen. My last will. The undersigned. Jaco- 
bus Meyeringh, in 1883, horse doctor, in Ackley, declares herein that when 
the undersigned should die, his life-insurance policy, great $2,000, No. 6,404, 
from sixteenth October, 1883, issued, must become to G. F. Breithaupt, who 


holds policy. 
J. MeyerincH, Horse Doctor. 
Ackley, Iowa, Central House, October 17, 1883. 


In an amendment to his petition of intervention, Breithaupt al- 
leges that he paid certain assessments in pursuance of a demand 
made by defendant; that such payments were in accord with the 
terms of the policy, and the by-laws and constitution of defendant, 
and an oral agreement made by the intervenor and the assured. 
Jacoba Clara Meyeringh and other children of Jacobus Meyeringh, 
to whom the certificate was issued, intervene, and claim the money 
as his heirs. They deny the claim of the other intervenor, and al- 
lege that the assignment under which he claims is void. The cir- 
cuit court held that Breithaupt is entitled to recover the money, and 
entered judgment to that effect. The plaintiff, the administrator of 
Meyeringh, makes no complaint of the decision of the court below, 
and does not appeal. The defendant, as has been stated, paid the 
money into court. No questions arise on this appeal involving the 
rights of these parties. 

2. Counsel for the heirs insist that the money due from defendant, 
the contract being in fact an insurance upon the life of his client’s 
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father, cannot be disposed of by his will; and the counsel for the 
other intervenor claim that it was competent for the assured under 
the doctrines of the courts, to change the beneficiaries of the insur- 
ance, and direct that the money to become due thereon should be 
paid to others. We find it unnecessary to determine those ques- 
tions of law, for the reason that we hold the instrument executed by 
the assured under which the first intervenor claims cannot have the 
force and effect of a will, and that, assuming the assured could 
change the beneficiaries, he did not do so in the manner prescribed 
by the contract, and his expressed intention and oral declarations 
did not have such effect. 

3. It cannot be claimed that the instrument executed by the as- 
sured has the force and effect of a will. It has never been admitted 
to probate, and could not be, for the reason that it was not wit- 
nessed in the manner prescribed by the statute. It is needless to 
say anything more upon this point. 

4. It cannot be denied that, under the condition of the contract, 
the assured could direct payment to be made to a person other than 
those named in the certificate as beneficiaries. The provisions of 
the constitution of defendant pertaining to the subject under fa- 
miliar rules of the law, are a part of the contract, which contains this 
section : ‘‘ Any member holding a beneficiary certificate, desiring at 
any time to make a new direction as to its payment, may do so by 
authorizing such change in writing on the back of his certificate in 
the form thereon prescribed, attested by the recording secretary, 
with the seal of the lodge attached, and the recording secretary 
shall report such action to the grand secretary.” This condition of 
the contract was not complied with, and, indeed, there seems to have 
been no attempt to comply with it. But it is insisted that, as there 
was an oral understanding between the assured, Breithaupt, and the 
secretary of the subordinate lodge to which assured belonged, that 
the beneficiaries were changed in pursuance of the paper called a 
will, and payments of assessments were made by Breithaupt, this is 
a sufficient compliance with the requirements of the constitution. 
But the secretary had no authority to assent to the change, and, 
had he done so in the form required by the constitution, his act 
would have been void; and he had no authority to waive the re- 
quirement by receiving payments from the intervenor. 

5. But it is said this is a matter to which defendant can only ob- 
ject. We think differently. While the heirs, during the life of the 
assured, had no right in the policy, their interest being nothing 
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more than an expectancy, upon his death they acquired rights which 
cannot be cut off except in the manner prescrived by the contract. 
If that was not done, the defendant could not, even by positive con- 
sent after their rights had attached, by act or word, do anything to 
defeat these rights. It is controlled by the contract as it was at the 
death of the assured. But if it be assumed that the defendant 
could have waived the requirement of the contract before the death 
of the assured, there is no evidence to show that the wish or purpose 
of assured to make Breithaupt the beneficiary, and that the assess- 
ments were paid by him, were known and assented to by the officers 
of defendant. 

We reach the conclusion that, upon the facts of the case, the 
judgment should have been for the intervenors, who are the heirs of 
the assured, and that there is no evidence supporting the judgment 
of the court below. It is therefore reversed. 


SUPREME COURT OF WISCONSIN. 


SCHUETZE 


Us. 


CONTINENTAL LIFE INS. CO., or Hartrorp, Conn.* 


In an action on a life-insurance policy, plaintiff’s attorney made affidavit that 
the allegations in the complaint that duly verified proofs of the death of 
insured, as required by the policy, had been delivered to the company, 
and payment demanded, were put in issue by the answer, that no copies 
of such proofs were retained; that the originals were not in possession of 
affiant or the plaintiff, but were in the possession of the defendant; and 
prayed the court to require defendant to furnish plaintiff with sworn 
copies thereof. Held, that this affidavit substantially complied with 
Rev. St. Wis., p. 1,010, § 4,183, and circuit court rule 19, regulating the 
proceedings for obtaining the inspection or copies or documents; that it 
was competent for the attorney of the moving party to make the affidavit ; 
and that the prayer was equivalent to a prayer for permission to take 
copies, and was sufficient under section 4 of rule 19. 





* Decision rendered, September 20, 1887. 
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COURT OF APPEALS OF NEW YORK. 


JOHN J. MACK, Respondent, 


vs, 


ROCHESTER GERMAN INS. CO., or Rocussrer, 
N. Y., Appellant.* 


The policy provided that the working of carpenters, roofers. and other me- 
chanics in building, altering, or repairing, without consent would work a 
forfeiture ; also that the policy should be void if the risk were increased by 
any means within the control of the insured. 


Held, That alterations required by a change of use which involved the re- 
woval of large portions of two floors and the roof and the introducticn of 
two flues constructed of inflammable materials and extending through the 
entire height of the structure, were violations of the policy, which worked 
a forfeiture as a matter of law. 


Rveer, C. J. 

The policy of insurance upon which this action was brought con- 
tained the following provisions: “The working of carpenters, roof- 
ers, gas-fitters, plumbers, and other mechanics in building, altering 
or repairing any building or buildings covered by this policy will 
cause a forfeiture of all claim under this policy without written con- 
sent of this company indorsed hereon.” It was also provided that 
the policy should be void, “if the risk be increased by any means 
within the control of the assured.” 

At the circuit a verdict was directed in favor of the defendant 
upon the ground that the loss occurred during a violation of the 
conditions of the policy by the plaintiff and whiie the building was 
being occupied by carpenters in making alterations therein without 
defendant’s written consent. The general term was of the opinion 
that the evidence presented a question of fact for the jury and that 
the trial court erred in directing a verdict. 

We differ with the general term. There was no material conflict 
in the evidence, and the following facts were undisputed. The pol- 
icy in question was issued January 29, 1881, and the fire occasion- 
ing the destruction of the building took place on October 11, there- 


* Decision rendered, October 4, 1857. 
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after. At the time of the insurance the building was oecupied as a 
grocery-store by a tenant of the plaintiff and continued to be so oc- 
cupied until about October Ist. On September 29th, 1881, the 
plaintiff executed a jease of the building to other tenants who con- 
templated using it for the purpose of carrying on the business of 
drying fruit therein, and the lease provided that they should have 
the privilege of putting the machinery needed for their business into 
the building. This business required some alterations in the struc- 
ture of the building and the introduction therein of a furnace and 
wooden shafts or boxes running from the cellar to the roof, and con- 
stituting the dryers in which fruit was intended to be cured by heat. 
These dryers required in their formation the cutting of large holes 
through each floor of the building and its roof five feet square, and 
the removal of the timber boards, scantling, and plastering, constitut- 
ing the flooring and roofing, and the rebracing of the joists or sleep- 
ers of the several floors. They also required the introduction of 
wooden boxes or shafts running from the cellar to six feet above 
the roof, divided into compartments several feet apart, for holding 
the fruit while it was in process of being dried. These boxes were 
made of boards securely fastened to pine scantlings at each corner 
of the box and forming a well or shaft from cellar to roof. From 
about October Ist to the time of the fire carpenters were engaged in 
making these changes in the building as well as making tables and 
other conveniences for carrying on the business of drying fruit, and 
these improvements had not been completed when the building was 
destroyed. 

The general term assumed that the making of ordinary and nec- 
essary repairs to a building to preserve it from decay, or the cutting 
of a stove-pipe hole in a partition, or other similar acts, would not 
be a breach of the conditions of the policy, and therefore the ques- 
tion here presented could not be held as a question of law to con- 
stitute such an alteration of the building by carpenters as would 
violate the conditions of the policy. These illustrations do not seem 
to us to be applicable to this case, or to afford any authority for the 
proposition that a jury were authorized in such a case as the present 
to find that the covenants were not violated by the plaintiff. 

The general term properly laid down the rule by which such in- 
struments should be construed, and held that they should receive a 
reasonable construction, reference being had to the object sought to 
be attained by the parties. It was also said that “such conditions 
are not to be extended by implication so as to include cases not 
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clearly or reasonably within the words as ordinarily used and un- 
derstood.” 

We have no difficulty in agreeing with the rules of law laid down 
by that court, but we are quite unable to concur in the view taken 
by it of the evidence. The provision of the policy governing the 
case is framed in plain, unambiguous language, and its object and 
design are reasonable and free from any doubt. Certain conditions 
are very generally regarded by underwriters as largely increasing the 
hazards of insurance and they, unless corresponding premiums are 
paid for the extra risks, are usually intended to be excluded from 
the obligation of the policy. Such are the conditions in reference to 
unoccupied houses, changes in the occupation from one kind of busi- 
ness to another more hazardous, the use of inflammable substances 
in buildings, and their occupation by carpenters, roofers, ete., for 
the purpose of making changes and alterations. These conditions 
when plainly expressed in a policy are binding upon the parties and 
should be enforced by courts, if the evidence brings the case clearly 
within their meaning and intent. 

It tends to bring the law itself into disrepute when by astute and 
subtle distinctions a plain case is attempted to be taken without the 
operation of a clear, reasonable, and material obligations of the con- 
tract. There can be no reasonable question but that the evidence 
here showed a clear and deliberate attempt to change the character 
of the occupation of the insured building from a comparatively safe 
to a hazardous one, and a substantial alteration of the structure by 
carpenters. These alterations required the removal of large por- 
tions of two floors and the roof and the introduction therein of two 
flues constructed of inflammable materials and extending through 
the entire height of the structure, affording every means for the 
spread of conflagration and constituting a large increase of combus- 
tible material. The case is brought clearly within the spirit as wel] 
as the letter of the contract, and if it does not show a violation of the 
conditions we can conceive of no situation which would have af- 
fected the result. In case there had been a submission of the facts 
to the jury and it had found that carpenters were not engaged in 
making alterations of this building within the meaning of the policy, 
it would have been the clear duty of the court to have set aside the 
verdict. 

Courts are under no obligation to yield their assent to verdicts 
which deny signification to language or violate the plain meaning and 
intent of an unambiguous contract. — 
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The order of the general term should be reversed and the judg- 
ment entered upon the verdict of the jury affirmed with costs. 
All concur. 


SUPREME COURT OF PENNSYLVANIA. 


KEYSTONE MUT. BEN. ASS’N « 
vs. 
NORRIS, ro Use or Spanauer.* 


The life of A was insured for the benefit of B, who shortly thereafter as- 
signed the policy to C, who had no insurable interest in A’s life. The in- 
surance was effected in pursuance of a prior understanding that the as- 
signment was to be made by B to C, who was intended to be the real 
beneficiary. C paid the assessment, and was recognized by the company 
as the assignee. Held, that the contract was a wager on A’s life, and as 
such void, and that C could not maintain an action on the policy. 

A condition of a policy of life-insurance provided that ‘no suit or action at 
law, under this contract, shall lie against this association, unless the 
sume be brought within one year from and after the death of the insured ; 
and this policy is issued and accepted upon the express condition that 
said period of time be the limit of the right of action at law under the 
contract.” Suit was brought on the policy two years and five months 
after the death of the insured; but plaintiff claimed that the running of 
the limitation was suspended by a suit brought in another county within 
the one year, which had been dismissed for want of jurisdiction. Held, 
that the action was brought too late, and that plamtiff was not entitled 
to recover, 


Debt by Charles Norris, to the use of Jacob R. Spangler, against 
the Keystone Mutual Benetit Association, tu recover the amount 
of a policy of insurance issued by defendant upon the life of Louisa 
Rausch. 

On August 6, 1878, an application for life-insurance was made to 
the Keystone Mutual Benefit Association, which purported to have 
been made by Louisa Rausch, of York, Pennsylvania. The associa- 
tion, on the twenty-ninth of August, 1878, issued a policy for $1,000 
payable to Charles Norris, her son-in-law. On the sixteenth of Sep- 
tember, 1878, Norris assigned all his right. title, and interest in the 
policy to Jacob R. Spangler, of York, Pennsylvania. It appeared 
that it wes understood between Mrs. Rausch and Dr. Spangler, be- 


* Decision rendered, March 14, 1887.—From Atlantic Reporter. 
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fore the application was made, that it was to be taken out in the 
name of Charles Norris as the beneficiary, and that it was to be as- 
signed by Norris to Spangler. All of the assessments and annual 
premiums were paid by Spangler, whose assignment was accepted 
by the association, and it was entered on their books. Spangler ad- 
mitted that he had no interest in the life of the assured. Norris 
admitted that he assigned the policy because it was understood that 
Spangler was to keep it up it was for his benefit. 

The policy contained this condition: “No suit or action at law, 
under this contract, shall lie against this association, unless the same 
be brought within one year from and after the death of the insured; 
and this policy is issued and accepted upon the express condition 
that said period of time be the limit of the right of action at law un- 
der this contract.” Mrs. Rausch died in Baltimore, Md., October 28, 
1882. This suit was not brought until March 14, 1885, two years 
and nearly five months after the date of the death of the insured. 
The plaintiff sought to avoid the legal effect of his failure to bring 
suit by setting up the following facts: On March 10, 1883, Dr. J. R. 
Spangler, in his own name, brought suit upon this policy in the 
common pleas of York County. As Mrs. Rausch did not die in that 
county, and as the principal office of the association was in Lehigh 
County, the court of common pleas of York could not obtain juris- 
diction of the person of the defendant, through a service made by 
the sheriff of Lehigh County on the officers in Allentown. A con- 
ditional appearance was entered for the defendant, end the court, 
after a rule for that purpose, set aside the service, holding that, un- 
der the act of April 24, 1857 (P. L. 318), and its supplement of 
April 8, 1868 (P. L. 20), the suit could not be entertained. Dr. 
Spangler sued out a writ of error to the supreme court, and the 
judgment of the common pleas was affirmed. Verdict and judg_ 
ment for plaintiff, $1,236.46; whereupon defendant took his writ. 


Epwarp Harvey, for Plaintiff in Error. 
R. E. Wrieut’s Sons, for Defendant in Error. 


Gorpon, J. 
Jacob R. Spangler, the use plaintiff, had no insurable interest in 
the life of Mrs. Rausch, hence this policy, now in suit, which was 
taken for his use, in the name of Charles Norris, was but a wager on 
Mrs. Rausch’s life, and as such void and of no effect. A single 
question and answer, selected from his own testimony, proves the 
nature of the transaction beyond cavil. “Question. And it was 
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understood between you and Mrs. Rausch, before the insurance was 
taken, that it was to be taken in the name of Norris, and by Norris 
assigned to you? Answer. Yes, sir.” If, now, we admit that Norris 
had such an interest in the assured as would have warranted him in 
taking a policy on her life, yet that fact cannot help out the plaint- 
iff’s case since the policy was not founded on that interest, neither 
was it for the benefit of Norris, but for the benefit of one who had 
no interest whatever in the insured life. Norris’ name was used 
as a mere blind, and could deceive no one conversant with the facts. 
Spangler was the real beneficiary, and the policy would have been 
quite as efficient had it been issued directly to him. The doctrine 
here advanced is supported by all our own authorities, one of the 
most recent being Corson’s Appeal, 113 Pa. St., 438, 6 Atl. Rep., 213. 
As a case in point, we may also cite Warnock vs. Davis (104 U. S. 
775), in which it was held by Mr. Justice Field that an insurable in- 
terest, such as will take the contract out of the wager class, must 
arise from the relation of the party taking the insurance to the in- 
sured, either as surety or debtor, or from the ties of blood .or mar- 
riage, so that, from the relation thus established, there may be some 
expectation of benefit or advantage in the continuance of the as- 
sured life. Otherwise, the risk is to be regarded as a pure wager, 
in which the interest of the policy-holder is to be found rather in 
the cessation than the continuance of life. On all authority, there- 
fore, the court should have affirmed the defendant’s fifth, sixth, and 
seventh points. Nor can we agree with the learned judge of the 
court below, that the running of the one-year limitation prescribed 
by the policy was suspended by the York County suit. Passing by 
the fact that that suit was brought in the name of the equitable, in- 
stead of the legal, plaintiff. yet as it was instituted in a court not 
having jurisdiction of the defendant, it was wholly without effect. 
As a consequence, the analogy sought to be established between the 
plaintiff's case and the act of the twenty-seventh of March, 1713, and 
the decisions under it, wholly failed, and so the court should have 
ruled. The judgment is reversed. 





Day et al. vs. Hawkeye Ins. Co. 


SUPREME COURT OF IOWA. 


DAY ET AL. 
Us. 
HAWKEYE INS. CO.* 


The application stated that no proceedings to enforce the mortgage had been 
begun. The policy provided that the commencement of such proceedings 
should avoid it. Proceedings were begun between the time of securing 
the application and the issuance of the policy. 

Held, Tinat the policy being based on the statements in the application should 
have been issued at once. The company took the risk of changes in the 
interval and insured the property as it actually was at the time of issu- 
ance. Foreclosure proceedings actually commenced at the time of issu- 
ance did not avoid the policy where it was expressly provided that no lia- 
bility should attach until the application was approved. 

Joun F. Lacey and McF aut & Jongs, for Appellants. 


Puituirs & Day and Gro. R. Sanperson, for Appellee. 


Apams, C. J. 

1. The defendant insists that it does not appear that any appeal 
was taken, in that it is not stated that any notice of appeal was filed. 
The abstract contains the statement that “the plaintiffs appealed 
from the judgment.” In the absence of any showing to the con- 
trary, we assume that this statement is true; that is, that everything 
was done which is necessary in order to take an appeal. 

2. The defendant claimed that the policy was rendered void by 
the commencement of foreclosure proceedings against the property 
insured. After the plaintiff's evidence was closed, the defendant 
moved the court to direct the jury to render a verdict for the de- 
fendant, on the ground of the commencement of such proceedings. 
The court sustained the motion, and the jury rendered a verdict ac- 
cordingly. The question presented is as to the correctness of the 
action of the court in this respect. The undisputed facts are as fol- 
lows: The application was taken by a soliciting agent, and for- 
warded to the company, which approved it, March 3, 1885, and the 
same day the policy was issued. Between the time that the applica- 
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tion was taken and the time it was approved, proceedings were com- 
menced to foreclose a mortgage against the property. The applica- 
tion contained a statement that no proceedings had been commenced 
to enforce the mortgage, and the statement was true. The policy - 
contained a provision that “the commencement of foreclosure or 
other proceedings upon any mortgage, lien, or other incumbrance 
of any kind, against any of this property named in this policy, shall 
immediately render this policy void.” No proceedings were com- 
menced after the issuance of the policy; but it is claimed that the 
proceedings already commenced rendered the policy void. In our 
opinion, these facts did not justify the court in directing a verdict 
for the defendant. It may be conceded that the moral hazard, as 
understood by insurance men, was increased by the commencement 
of the foreclosure proceedings. It may also be conceded that the 
company did net, probably, intend to assume such increased risk; 
but, in our opinion, the plaintiffs rightfully understood that the com- 
pany did assume it. When an insurance company issues a policy of 
fire-insurance, it undertakes, in the absence of any wrongful conduct 
on the part of the insured, to insure the property as it stands. It 
employs its own means to inform itself in regard to the property. 
It usually takes the statements of the insured about it, which are 
embodied in what is called an application. This is what the defend- 
ant in this case did. The application showed that no foreclosure 
proceedings had been commenced. It contained no promise that 
they would not be thereafter, nor was it necessary. The policy was 
to be based upon the statements of the application, and should prop- 
erly for that reason have been issued at once. If it had been so is- 
sued, the company would have been protected. The application 
would have shown the true condition of the property at the time 
the policy was issued, and the policy was designed to provide for 
the future. But the company allowed several days to elapse before 
issuing the policy. 

Upon the third of March it relied upon what the irsured said 
about the property on the twenty-third of February. The company 
knew that the condition of the property was liable to change in the 
interval, and employed no means to inform itself. We think it took 
its own risk in regard to such change. When it issued its policy on 
the third day of March, it seems to us that it undertook to insure 
the property as it then was. We do not think the policy can be un- 
derstood as meaning that foreclosure proceedings commenced be- 
fore that time wou!d render the policy void. No one can read the 
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provision against the commencement of foreclosure proceedings 
without being impressed that it was designed to provide merely for 
the future. Indeed, strictly speaking, it would be impossible for 
foreclosure proceedings already commenced to render the policy 
void. That cannot he rendered void which was never otherwise. 
The policy, of course, might have been so drawn that it should not 
be deemed to have taken effect if forclosure proceedings had been 
commenced. Ifit had been so drawn, it would have been the plaint- 
iff’s own folly to accept such a policy. But it was not so drawn, and 
we think that we should be putting a strained construction upon it 
to say that that is the meaning of it. The form of the policy was 
evidently prepared upon the theory that it was to be issued im- 
mediately upon the taking of the application upon which it is based, 
so that the application would show the true condition of the prop- 
erty at the time it became insured. Upon such theory the policy 
need provide only for the future. It is said, to be sure, that the pol- 
icy, though issued March 3d, provided for the insurance of the 
property from February 23d. But the time which the company un- 
dertook to cover does not show when the contract was made. In- 
surance may cover past time. A written contract comes into force 
at the time of delivery. There may, it is true, be oral insurance an- 
tedating the issuance of the policy. This is soif the terms of the 
insurance have all been settled, and it is understood between the 
parties tliat insurance has taken place. But in this case it was ex- 
pressly provided in the application that no liability should attach 
until the application should be approved, and that was March 3d, 
the day the policy was issued. We think, then, that the policy took 
effect, notwithstanding the previous commencement of foreclosure 
proceedings, and that the court erred in directing the jury to render 
a verdict for the defendant. Reversed. 


VoL. XVII.- 10. 





Report of Decisions. 


SUPREME COURT OF PENNSYLVANIA. 


ALLEMANIA FIRE INS. Co. 


vs. 


ST. PAUL FIRE & MARINE INS. CO. 
SAME. 
INS. CO. OF PENNSYLVANIA 


Us. 


| 
PITTS EXPOSITION SOCIETY. | 


SAME.* 


insurance policy prohibited the keeping of fireworks on the insured 
premises. The building insured was situated in Exposition grounds, 
where there was also a stable some 25 or 50 feet distant, in which fire- 
works were stored at the time of the fire. Held, that the meaning of the 
word ‘‘ premises” is confined to the building insured, and the policy was 
not avoided. 


A policy of insurance isin the words of the insurers, and in case of doubt 
should be construed against them. 


A policy of insurance required the insured in case of loss to furnish proofs, 
which he omitted to do. The insurers submitted the amount of loss to 
be ascertained by appraisers. Held, sufficient evidence of waiver to go 
to the jury. 


This was an action for $1,000 on a policy of insurance issued to 
plaintiffs, and which contained the following clause: “This com- 
pany shall not be liable for loss occurring while any of the following 
articles are kept, stored, or used in or on the premises described, 
any custom or usage of trade or manufacture to the contrary not- 
withstanding, viz.: Benzine, benzole, benzine varnish, chemicul oils, 
fireworks, gunpowder.” The building insured was a frame shed 
situated in the Exposition grounds of the plaintiffs. In these 
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grounds were other buildings; among them, some stables situated 
from 25 to 50 feet from the building insured. In these stables were 
stored some fireworks and gunpowder, which ignited, setting fire to 
the stables, and the heat so caused set fire to the building covered 
by the policy. No formal proof of loss was furnished by the plaint- 
iffs, as required by the policy, but the parties submitted the amount 
of loss to be ascertained by appraisers. The judgment of the court 
below was in plaintiffs’ favor, whereupon the defendants brought 
this writ, and made the following assignments:— 

First. The court erred in its answer to plaintiffs’ second point, 
which point and answer were: “Ifthe first point be refused, then 
the court is instructed to charge the jury that if they find from the 
evidence that the fireworks were at the time of the fire in a separate 
building, stable, or shed, situate wholly detached from the building 
insured, and distant 30 to 50 feet, and in no way connected or used 
therewith, then said detached building or shed was not a part of the 

premises insured, within the meaning of the policies of insurance.” 
’ Answer. ‘The second point is affirmed. 

Second. The court erred in its answer to plaintiffs’ fourth point, 
which point and answer were: “That the jury have a right ynder 
the evidence to find that defendant company waived a formal 
proof of loss, and the plaintiffs’ evidence, if believed, show such 
waiver.” 

Answer. “The fourth point is affirmed. Ifthe defendant com- 
pany entered into the written contract in evidence, to refer to 
appraisers the amount of the loss by fire, and, after the award of the 
appraisers, refused to pay the amount for other reasons than the 
failure to supply a detailed statement of the loss, it was a waiver of 
the furnishing of the proofs of loss required by the policy.” 


Jostan Conen and A. Isragx, for Plaintiffs in Error. — 
C. C. Dickey and Wm. M. Warson, for Defendants in Error. 


Perr Curiam. 

We have examined these cases carefully, and are unable to 
find any substantial error. The principal question, which is com- 
mon to all of them, is whether the fireworks were placed upon 
the insured premises, within the meaning of the policy. The undis- 
puted evidence is that they were in a trame stable from 20 to 50 
feet from the building covered by the policy. They were not, there. 
fore, upon the insured premises, and not within the prohibition of 
the policy. As a contract of insurance is one of indemnity, and the 
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language of the policy is the language of the company, we are not 
to strain it in favor of the latter as against the assured; on the con- 
trary, we must resolve a doubt about the meaning of the policy, if 
any exists, against the company, and in favor of the assured. We 
think there was sufficient evidence of a waiver of proofs of loss to 
justify the learned judge in submitting this question to the jury. 
The charge of the court was clear and impartial; and neither in 
this, nor in the answers to points, do we find anything of which the 
plaintiffs in error have any just cause of complaint. The judgment 
in each case is affirmed. ‘ 


SUPREME COURT OF IOWA. 


ROGERS 
Us. 
CEDAR RAPIDS INS. CO.* 


Where the application is part of the contract, it is error to admit the policy as 
evidence without the application against objection of the defendent. 
The company alleged in defense untrue statements in the application regard- 

ing the age, size, and occupancy of the building. 
Held, That where such application was part of the policy, it waserror to ex- 
clude the application and allow the policy alone to go before the jury. 


C. J. Deacon, for Appellant, 
W. J. Jerrries and B. W. Barerr, for Appellee. 
Rorurock, J. 

The plaintiff made the usual averments in the petition as to the 
issuance of the policy, and the destruction of the building by fire. 
A copy of the policy was attached to the petition, and made part 
thereof, by an express averment. The policy referred to the copy 
of the application for insurance indorsed thereon, and the applica- 
tion was set out in full as part of the exhibit. The two writings 
were in fact but one instrument. They were both parts of the same 
contract. The face of the policy was in no sense the complete con- 
tract. It recited that the insurance was based upon the represen- 
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tations contained in the application indorsed on the policy, and 
made a part thereof, and that, if any false statements were made in 
the application, the policy should be void. It further provides that 
if the premises should be used for any other purpose than is men- 
tioned in said application, without consent of the secretary of the 
company in writing, the policy should be void; and the application 
contained a clause in which the plaintiff warranted the answer to 
each question in the policy to be true. The defendart answered, 
alleging, among other things, that the policy was void because of 
certain untrue answers as to the age and size of the building, and 
because the plaintiff had stated in the application that the building 
was occupied and used as the private residence of the plaintiff; and 
that long before and at the time it was destroyed by fire it had been 
used as a tenement house. A reply was filed, denying some of the 
averments of the answer, and alleging that some of the answers to 
questions in the application were fraudulently procured by the de- 
fendant’s soliciting agent. To sustain the issues on his part, the 
plaintiff offered in evidence the policy, excepting the application 
indorsed thereon. The defendent objected to the plaintiff offering 
part of the policy and excluding part, because the entire policy was 
already in evidence as part of the petition, and admitted by the 
answer. The objection was overruled, and the defendant excepted. 
We think the plaintiff ought not to have been allowed to go to the 
jury with but part of the contract. The part which the court ex- 
cluded was absolutely necessary to be submitted to the jury. The 
face of the policy did not of itself show the contract between the 
parties. Not only this; it showed that it was incomplete and no 
contract without the application. The application was not read to 
the jury during the trial, and in stating the issues to the jury, the 
court ignored the application; and although the plaintiff, in making 
proofs as to the value of the -building, showed that it was many 
years older than stated in the application, and of much smaller di- 
mensions than therein stated, and that at the time of the fire it was 
‘rented to tenants. The plaintiff made no effort to show that the con- 
fessedly untrue statements contained in the application had been in 
any manner waived by the defendant, and the court made no refer- 
ence to the necessity of such proof in the charge to the jury. In 
reference to the renting of the building, the court did state to the 
jury that, if the risk was thereby increased, they should find for the 
defendant. But there was no evidence on this question to be sub- 
mitted to the jury. The whole contract should have been regarded 
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as in evidence; and, when it was developed on the trial that cer- 
tain answers to questions in the application were untrue, the plaint- 
iff should have given his attention to avoiding the effect of the false 
answers in some proper manner, if he could doso. As the case 
stood by the express terms of the policy it was void, and it was in- 
cumbent on the plaintiff to meet that question, and not insist on the 
case going to’ the jury with but part of the contract to be considered 
by them. 

We do not propose, on this appeal, to determine other questions 
discussed by counsel. The fact is apparent that the cause was tried 
upon a wrong theory from the beginning; and another trial, with 
the whole contract before the jury, will probably not develop at 
least some of the questions now presented. Reversed. 


SUPREME COURT OF IOWA. 


MOORE 
vs. 


STATE INS. CO.* 


The condition limiting the time within which action may be brought upon a 
policy is not against public policy and is valid. 


The acceptance of a policy b¥ insured operates as an assent to its conditions 
binding upon him. 


The policy 1s the final contract and supersedes any preliminary agreement 
for insurance. 


The question whether action is barred by the terms of the policy may prop- 
erly be raised by demurrer. 


Maxwett & Date, W. S. Heriina, and R. A. Moors, for Appellant. 

Cummins & Wriaut, for Appellee. 

Beck, J. 

1. The original notice of the commencement of the action was 
served February 11, 1886, and the petition was filed on the seven- 
teenth of the same month. The policy in suit, a copy of which is 
made an exhibit to the petition, contains these, among other, condi- 
tions: “It is hereby agreed that no suit shall be brought for loss 
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under this policy unless commenced within six months of the date of 
the loss; any statute or limitation to the contrary notwithstanding.” 
“This policy is made and accepted by the assured on the above 
conditions and stipulations hereto annexed, which are to be used 
and resorted to in order to explain the rights and obligations of the 
parties hereto.” The petition shows that the loss occurred August 
29, 1884, and there is no allegations of facts intended to waive the 
conditions just quoted, or to take the action out of the bar raised 
thereby. The defendant demurred to the petition on the ground 
that it fails to show a cause of action, for the reason that the suit was 
not commenced within the time prescribed by the condition of the 
policy. The demurrer was sustained. 

2. This court has in repeated decisions recognized the right of 
parties to policies of insurance to limit, by conditions therein, the 
time in which actions may be brought tq recover for losses of prop- 
erty insured, and, sustaining such conditions, has held actions 
barred thereunder. This must be regarded as the settled doctrine of 
this court: Carter vs. Insurance Co., 12 Iowa, 287; Stout vs. Insur- 
ance Co., id., 371; Longhurst vs. Insurance Co., 19 Iowa, 370; 
Mickey vs. Insurance Co., 35 Iowa, 175; Ellis vs. Insurance Co., 64 
Iowa, 507; Garretson vs. Insurance Co., 65 Iowa, 468; Eggleston vs. 
Insurance Co., 65 Iowa, 308; Cornett vs. Insurance Co., 67 Iowa, 
388; Bish vs. Insurance Co., 69 Iowa, 184. Counsel for plaintiff 
present an elaborate and able argument in support of the position 
that the condition of the policy limiting the time within which an 
action may be brought thereon is against public policy, and is there- 
fore void. They cite many authorities, and present many weighty 
arguments, in support of their position, which we cannot consider, 
in view of our conclusion that the contrary rule is settled by the de- 
cisions of this court, and that we cannot now disturb it. 

3. Counsel insist that the conditions of the policy in question are 
void for the reason that they were not assented to by plaintiff. The 
policy is a unilateral contract, and its acceptance by plaintiff uper- 
ates as an assent to the conditions intended to bind him. These 
conditions are as obligatory upon him as though he had signed the 
policy. 

4. Counsel argue, as we understand them, that the preliminary 
agreement of the parties constituted a contract of insurance, and we 
infer they further claim that this preliminary agreement did not 
contain the conditions in question in this action. It is sufficient to 
say that the terms of this preliminary agreement are not set out in 
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the pleadings. We therefore do not know what they were. * And if 
there was such a preliminary agreement as counsel claim, its terms 
and conditions were superseded by the policy, which is the final con- 
tract showing the meeting of the minds of the parties. We must 
enforce it, and not the preliminary agreement. 

5. It is insisted by plaintiff's counsel that the question whether 
the action is barred by the terms of the policy cannot be raised by 
demurrer. The condition limiting the action is in the policy itself, 
made a part of the petition, which shows on its face when the action 
was commenced by the filing thereof. It therefore sppears by the 
petition that plaintiff is not entitled to the relief claimed,—a ground 
of demurrer prescribed by Code, § 2,648, subd. 5. See Carter vs. In- . 
surance Co., supra. 

The foregoing discussion disposes of all the questions in ie case. 
The judgment of the circuit court is affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


COOPER 


) 
/ 
? 


us. 
SHAFFER. +) 


A policy was taken out of $3,000 on the life of a debtor and immediately as- 
signed to a creditor to secure a debt of $100 


Held, That the court was justified in declaring as a matter of law that the 
disproportion was so great that the transaction was a wager and the assign- 
ees could only retain the amount of the debt with premiums paid by 
them and interest. This is a just rule prescribing the limit of insurance 
which a creditor may place on the life of a debtor. 


J. P. S. Gorn, for Plainiff in Error. 
Basster Boyer, fur Defendant in Evror. 
SrerrRert, J. 
It is conceded that the policy of $3,000 on the life of Weaver was 
taken out and immediately assigned to Blouch for the purpose of 
securing a debt of $100, due by the former to the latter. Subse- 
quently one-half interest in the policy was assigned by Blouch to 
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plaintiff in error, but Weaver was not in any manner a party to that 
transaction. On the death of Weaver the insurance company, recog- 
nizing its liability for the amount insured, paid $1,800 thereof to 
Coopex and the residue to Blouch. In view of the undisputed facts, 
the learned judge of common pleas held that the disproportion be- 
tween the insurance, $3,000, and the debt, $100, was so great as to 
require him to say, as matter of law, that the transaction was a 
wager, and that the assignees of the policy had no right to retain 
more of the insurance-money received by them than the amount of 
the debt, plus the premiums paid and interest thereon. In this he , 
was clearly right. The disproportion is so great as to make the in- 
surance a palpable wager, and no court should hesitate to declare it 
so as matter of law. It has heretofore been correctly said that the 
sum insured must not be disproportionate to the interest the holder 
of the policy has in the life of the insured, but we have never found it 
necessary to adopt any rule by which such disproportionate interest 
may be determined. Speaking for himself, our Brother Paxson, in 
Grant’s Adm’rs vs. Kline (19 Wkly. Notes Cas., 260, 9 Alt. Rep., 150), 
suggests that a policy taken out by a creditor on the life of his 
debtor ought to be limited to the amount of the debt with interest, 
and the amount of premiums with interest thereon, during the ex- 
pectancy of the life insured, according to the Carlisle tables. This 
appears to be a just and practicable rule. 

It is not easy to define with precision what will in all cases consti- 
tute.an insurable interest, so as to take the contract out of the class 
of wagering policies; but, as is said in Corson’s Appeal (113 Pa. St. 
438, 445, 6 Alt. Rep., 213): “In all cases there must be a reasonable 
ground, founded on the relations of the parties to each other, either 
pecuniary, or by blood or affinity, to expect some benefit or advan- 
tage from the continuance of the life of the assured. Otherwise the 
contract is a mere wager, by which the party taking the policy is 
directly interested in the early death of the assured. Such policies 
have a tendency to create a desire for the event. They are there- 
fore, independently of any statute on the subject, condemned as 
against public policy.” But, in such a case as the one before us, 
where the disproportion is so great, there can be no doubt as to the 
character of the transaction. There is no merit in either ‘of the 
specifications of error. Judgment affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


AMERICAN CENTRAL INS. CO. 


Us. 
HAWS.* 


Alias and pluries writs are a continuance of the original process and not the 
inception of a fresh suit. 


In case of total loss of a single subject of insurance detailed proofs are not req- 
uisite to a right of recovery. 


Proofs of loss were delayed until the agent could procure blanks from the 
company, and the proof was then made and received without objection. 


Held, That a finding of the jury that the delay to furnish proofs was reason- 
able, was conclusive. 


Messrs. S. F. Toompson and S. Repmonp, for Plaintiff in Error. 
Messrs. E. P. Giixespiz snd Samver Grirritu & Son, Vonira. 


GREEN, J. 

In the case of Haws vs. Fire Association of Philadelphia, we de- 
cided the main question involved in the present case. We held that 
the fact that the animal was not present in the barn at the moment 
of death by lightning did not impair the right of recovery, and the 
learned court below, following our ruling in that case, refused the 
first point of the defendant, and in that there was no error. 

It is quite clear that the defendant’s special plea cannot be sus- 
tained. An action was commenced within twelve months next after 
the loss occurred. and although the writ was not served, an alias and 
pluries writ were issued so that a proper service was finally obtained. 
We have always held that alias and pluries writs are a continuance 
of the original process and not the inception of a fresh suit: Lynn 
vs. McMillen, 3 P. & W., 170; McClurg vs. Fryer & Anderson, 3 
Harris, 293. 

As to the proof of loss, it must be borne in mind that the loss was 
total, there being but a single subject of insurance, which was en- 
tirely destroyed, and that immediate notice of the loss was given to 
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the defendant. In such circumstances we have repeatedly held that 
a further detailed proof of loss was not requisite to a right of recov- 
ery: Lycoming County Mutual Ins. Co. vs. Schollenberger, 8 Wright; 
259; Farmers’ Mutual Fire Ins. Co. vs. Moyer, 1 Out., 441; Penn- 
sylvania Fire Ins. Co. vs. Dougherty, 6 id., 568; Insurance Co. vs. 
Cusick, 13 id., 157. 

The learned court below left to the jury the question whether 
there was a reasonable explanation of the delay beyond thirty days, 
in consequence of certain facts which occurred in relation to making 
out the proofs of loss, and the jury found that there was, and this 
was quite as much as the defendant was entitled to ask for in view 
of the character of the facts referred to. They constituted a bona 
fide effort on the part of the plaintiff not only to give notice of the 
loss, which he did very promptly, but also to make out the full 
written proofs. When he applied to the agent for that purpose the 
latter had none on hand but sent to the company for them. When 
they were received a full proof was made out and signed and sent 
to the company, who received it without objection. We see no error 
in the action of the court upon this subject. Judgment affirmed. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


WHITEHURST, Apw’r, 
vs. 
WHITEHURST.* 


The charter of a mutual-benefit association provided that, upon the decease 
of any member of the association, ‘the fund to which his family is en- 
titled shall be paid as may be designated in the application for member- 
ship. This being changed by death, or otherwise impossible, it shall go, 
first to the widow and infant children,’’ and afterwards in the order 
named. A member directed in his application that the benefit should be 
paid at his death as he might designate in his will. He died intestate, 
leaving a widow, but no infant children. Held, that the widow was en- 
titled to the fund, and it was not subject to division among the distribu- 
tees under the statute of descent and distribution. 
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LOWER COURT DECISIONS. 


ORAL CONTRACT.—OTHER INSURANCE.— NON-PAYMENT 
OF PREMIUM. 


Supreme Court of New York, General Term, Fifth Depariment. 


JOHN H. DIVER, Appellant, 
v8. 
LONDON AND LANCASHIRE FIRE INS. CO., or Liverpoor, EnGrianp, Re- 
spondent, * 


The plaintiff saw one of the defendant’s agents and asked him for insurance 
on his store and stock, and what rate he would give. The agent said, 
‘-he would start at 14 per cent and did not think he would have to go 
higher than 2} per cent.’?’ The amount of insurance was then agreed 
upon. The said agent wrote a policy in the defendant company the day 
before the fire, which destroyed the property sought to be insured, and 
notified defendant on the evening of that day; who, on receiving the no- 
tice, declined the risk. The day after the fire the said agent, who knew 
of the fire, delivered a policy of defendant company to the plaintiff, and 
received the amount of the premium at the rate of 2} percent. Held, 
that the oral contract for insurance was not completed ; that the minds of 
the parties had not met. 

The policy in question contained the condition that if the insured should have 
any other insurance on the property insured, or any part thereof, without 
the consent of the defendant written on the policy, the policy should be 
void. There was other insurance on part of the property, of which de- 
fendant had no notice or knowledge. Held, the policy was void for that 
reason. 

The policy also contained the provision that the defendant should not be lia- 
ble by virtue of the policy until the premiums be paid or a valid receipt 
given therefor duly impressed with the seal of the company. As the pre- 
mium was not paid until after the fire: Held, there could be no recovery 
on the policy. 


E. A. Nasu, for Appellant. 
S. D. Bentury, for Respondent. 
Hataut, J. 


This action was brought upon a parol agreement for insurance. 
The court has found as facts that on or before the 5th day of May, 
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1885, the plaintiff saw Dailey, one of the defendant’s agents, and 
asked him for insurauce on his store and stock, and what rate he 
would give, and Dailey said “ he would start at 1} per cent, and did 
not think he would have to go higher than 2} per cent.” The plaint- 
iff then said to Dailey he could insure him $2.000 on the bui'ding. 
Dailey said he would like to have plaintiff put in some stock, as it 
would help a little in the rates—the insurance companies would 
view it a little better. Plaintiff then told Dailey he could put in $1,- 
000 on the stock, and Dailey said he would insure plaintiff for 
$3,000. 

That Dailey & White wrote a policy in the Continental Fire Insur- 
ance Company on the 5th of May, 1885, for $1,000 on the building, 
and $500 on the stock, which was subsequently canceled by direc- 
tion of that company after running about seven days, whereupon 
Dailey & White immediately wrote a policy in the Glens Falls In- 
surance Company for $1,000 on the building, and $500 on the stock, 
which policy continued some six days, when it was canceled by or- 
der of the company before May 18th, 1885, and then another policy 
was written in the German-American Fire Insurance Company on 
the same property. This last policy was dated May 23d, 1885, and 
was ordered canceled by the company May 27th, 1885, and on the 
next day, May 28th, Dailey & White in place of it made out a policy 
of defendant which is not dated, but it was countersigned by them 
May 28th, 1885. 

The said last-mentioned policy recites and undertakes that, in con- 
sideration of the receipt of $37.50, and the representations, covenants, 
and warranties of the insured, the defendant insured him against 
loss or damage by fire to the amount of $1,500, viz.: $1,000 on his 
new frame store building and foundation wall; $500 on his stock 
(describing it and its location); loss, if any, payable to Mrs. A. C. 
Smith, as her interest might appear as mortgagee. Said policy pro- 
vided “$1,500 other concurrent insurance permitted.” The said 
policy provided that the defendant agreed to make good to the 
plaintiff all such immediate loss not exceeding the sums insured, on 
the interest of the insured, except as in said policy provided, as 
should happen from the 28th day of May, 1885, at 12 o’clock at 
noon, to the 28th day of May, 1886, at 12 o’clock at noon. It was 
also provided in said policy that if the insured should have, or should 
thereafter make any other insurance on the property thereby in- 
sured, or any part thereof, without the consent of the defendant 
written on the policy, the policy should be void. It also provided 
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in said policy that defendant should not be liable by virtue of said 
policy until the premium be paid, or a valid receipt given therefor, 
duly impressed with the seal of the company, and it was also pro- 
vided in said policy that it was understood and agreed that said 
policy was made and accepted in reference to the foregoing terms 
and conditions, which were declared to be a part of the contract and 
that they were to be used and resorted to in order to determine the 
rights and obligations of the parties thereto in all cases not therein 
otherwise specially provided in writing. The building and stock 
were destroyed by fire on the morning of Sunday, May 31st, 1885, 
and on Monday, June Ist, 1885, after the fire, the plaintiff paid the 
premium upon the policy, and the same was delivered to him by the 
defendant's agent, who had full knowledge that the fire had taken 
place. 

The first question presented is as to whether or not there was an 
oral contract to insure. It will be observed that the conversation as 
found by the court as having taken place between Dailey and the 
plaintiff, is to the effect that he would start the rate at 14 per cent, 
and did not think he would have to go higher than 2} per cent, thus 
indicating that the agent did not assume to take the responsibility 
of fixing the rate himself, but leaving it to be understood that he 
would make application to the companies that he represented for 
insurance, and that he would get the rate as low as he could. This 
is apparent from what subsequently followed, for it appears that he 
tried by writing policies in different companies which were rejected, 
until finally he wrote the policy in defendant company the day be- 
fore the fire, and notified that company on the evening of that day, 
who on receiving the notice declined the risk. 

True, the plaintiff further testified to another interview with 
Dailey on the 18th or 19th of May, in which he states that Dailey 
told him he had established a rate at 24 per cent for his insurance, 
and that the witness replied to him “all right;” but the difficulty is 
the court, on request, refused to find that this conversation took 
place. Had this been found as a fact, a different question would 
have been presented. Without it, it is apparent that the contract 
was not completed, but was still held open for the agent to ascer- 
tain from the companies what rate he could give to the plaintiff on 
the property he sought to have insured. This interview with Dailey 
on the 18th or 19th of May is only testified to by the plaintiff, a 
party in interest; Dailey was not questioned in reference to it. 
The credibility of a party is always a question for the trial court, 
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and the appellate court cannot say that the trial court should have 
believed the unsupported testimony of a party, and for that reason 
the finding is against the weight of evidence. 

Again, in the making of a contract, the minds of the parties must 
meet. The agents of the defendant, with whom the contract is al- 
leged to have been made, filled out a policy of the defendant, leaving 
in blank the date, and on the Monday after the fire this policy was 
accepted by the plaintiff and the premium paid. In the alleged 
oral agreement nothing appears to have been said as to the company 
or the conditions of the policy that should be issued, but the com- 
pany may be understood as one represented by the agents making 
the agreement and the conditions those usually embraced in insur-. 
ance-company policies doing that class of business. At least, 
when the plaintiff paid and accepted the policy in the absence of 
evidence to the contrary, he must be deemed to have acquiesced in 
the conditions embraced therein as forming a part of the contract. 

As we have seen, this policy contained the condition that if the 
insured should have other insurance on the property insured, or any 
part thereof, without the consent of the defendant written on the 
policy, the policy should be void. It also contained the provision 
that the defendant should not be liable by virtue of the policy until 
the premium be paid or a valid receipt given therefor, duly im- 
pressed with the seal of the company. It appeared that there was 
other insurance to the amount of $1,000 upon the stock of goods, a 
part of the property embraced in the defendant’s policy, in the Im- 
perial Fire Insurance Company, and that that insurance was dis- 
closed to or known to have existed by the defendant or the defend- 
ant’s agents, and the court has so found. It further appears that 
the premium was not paid until after the fire occurred, so that under 
the conditions of the policy there can be no recovery, and there is 
no evidence from which we can say that these conditions were not 
understood as forming a part of the oral agreement. 

It follows that the judgment should be affirmed, with costs. 

Smith, P. J., and Bradley, J., concur. 
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SEAWORTHINESS.—DAMAGE PRIOR TO INSURANCE. 


United States District Court, Eastern District of Pennsylvania. 


BATCHELDER ET AL. 
v8. 


INSURANCE COMPANY OF NORTH AMERICA.* 


A barge loaded with lumber, while pursuing the voyage, was overtaken by a 
gale and driven on the beach. After being pumped out and taken into 
port, a survey was made, and she was reported safe. Insurance was 
then effected on the cargo without notice to the insurers of the storm 
and consequent wetting of the cargo, and the voyage was renewed. 
Another storm arose during which part of the cargo was lost, and the 
barge was beached. The lumber was transferred to another barge and 
taken to its destination. The policy warranted the vessel seaworthy. 

Held, That the burden of proof of unseaworthiness is usually on the in- 
surer, but under conditions like those above the burden is shifted to the 
insured to show that the vessel was seaworthy after the first storm. 
The report of the surveyors on this point. would be conclusive unless 
attacked. 

Failure to report the first grounding of the vessel at the time of insuring, 
was not a suppression of material facts, since the contract warranted 
it to be seaworthy. 

The burden of showing what proportion of the damage was sustained after 
insuring and for which only the insurer is liable is upon the insured. 


* Decision rendered, April 1, 1887. 





